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6 TRIBAT, GOVERNMENT

General. The basic objectives of the Bureau of Indian Affairs

‘require the development of comprehensive reservation programs

suited to the individual c1rc¢mstances of each tribal group of -
Indians. TIndisn understanding and participation are both vital _
to the success of programs that are meaningful and beneficial for
the Indian- peonle ~Tribal government and subsidiary tribal
organizations provide historically accepted and best suited means

~ through which Indian understanding and participation in such

programs can be achieved. In keeping with this viewpoint,. there
are basic policies to guide Bureau persomnnel and operational

_act1v1t1es ¢n,w0rk1ng Jlth Indlan groups in developing programs:

6.2

'A. Due recognition and respect will be accorded the official

representatives of tribal groups.

B. All official relationships of the Bureau with the tribal
membership will be conducted tnrough the recognized tribal
governing bodies.

C. Tribal governing bodies will be consulted in all Bureau
program development and operationms activities. '

QObjectives of Tribal Government. In addition to the specific

objectives of its functional programs, the Bureau has some ob-
Jectives directly concerning tribal government and subsidiary.

' tribal organizatlons.

A. Davelopment of Leadersh;p. The Bureau seeks to foster and
to help develop informed and experienced leadership for
tribal government and business organizations. Able leader-
ship within a tribe is a prerequisite to independent and
self-sustaining groups of Indian citizens.

B. " Developmert of Management Experience. The Bureau seeks to
foster and to help develop the management experience of tribal
leaders. Systematic and graduated experience in the actual
‘management of governmental, economic and social functions of
~the tribal group will provide a firm basis for confident
“assumption of independent responsibility by Indian groups.

- C. "Development of IntegfationQ The Bureau séeks to foster and

to help develop an integration of Indian tribes into the
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political and economic structure of the State and National
communities. Inecreasing Indian participation in the politi-
cal prerogatives and privileges of State and National
‘éitizenship; development of tribal government and business
organizations to pardllel the structure and processes. of
like orgenizations within-the States and counties; will pre-
pare Indian groups to assume fully their rightful places in
the State and National communities.

6 3 Inter-relationships of Tribal Governing Bodies. Tribal governing
bodies regulate and administer the intermal tribal affairs of
their tribe within the authorities accorded them by traditioms,
constitutions and Federal laws.. They operate as independent
advocates of tribal political, socizl and economic interests in
all official tribal comtacts with offices and persons oulside of
their tribes. In this capacity the tribal governing bodies have
the following relationships, which are not to be taken as pre-
clusive of others:

A. Inter-relationship with National, State and Local Govermment.
" With State and local govermments, members of Congress and

-Executive offices of the Federal Government, tribal govern-
ing bodies are official organizations representing independ-
ent State and National citizens. Their rights of representa-
“tion, petition and opportumity to be heard are gdual to those
of other citizen interest groups of the Nation. Like such
other group§e tribal governing bodies have independent
latitude in exercising legitimate responsibilities of
representing the special interests and v1ewpoints of their
tribal. memberships.

B. Inter-relatiomship with Privaete Persons and Legitimste
Organizations. With private persons and legitimaste orzemiza-
tions, tribal governing bodies are official organizations
representing independent and private ownership interests
of their tribes. They may seek relationships, associztions
and counsel of private individuals and legitimate organiza-
tions within their discretion and they may undertake to-
deal with such parties socially and economically, subject
only to the prerogestives exercised hy the Bureau of Indian
Affairs over tribal trust property by laws. .
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C. Inter-relationship with Agency, Ares and Central Office. With

the Agency, Area and Central Offices of the Bureau of Indian
Affairs and with the Department of the Interiocr, tribal
governing bodies are official crganizations representing the
direct beneficiaries of the tribal assets under the ministerial
‘trusteeship of those offices. Tribal governing bodies and,

in many cases, individual tribal mewmbers are also clients of
those offices for counsel und advice, and recipients of ssrvices
desigred for Indian social and economic development. Tribal
governing bodies have differing degrees of.contact with these
offices as follows: o

(1)

Agency. Agencies carry on the reservation operations
of Burezuw programs and serve as immediate points of

- combact with the Bureau for tribes within each juris-

(2)

_diction. Tribal governing bodies can look to their

respective agencies for serviees offered by the Bureau,
for ‘assistance and for local consultation and recommends-
tions. Tribal governing bodies can expect their

. respective agencies to be acquainted with local

situations, and to give them local decisions when
trust resources are involved and appropriate authority
has been redelegated to the Agency. Tribal governing
bodies can also expect their respective agencies to -
make recommendations to the Area and Central Offices on

“transactions requiring decision by those offices. Tribal

governing bodies can. look to their.respective Agency
offices for guidance irn reservation program developmeént,
contacts with sources of gpecialized assistance and
sympathetic support in constructive proposals for the
well-being of tribsl mewmbers. Agency offices provide the

- first point of conmsultation on all tribal matters related
to the Bureau's programs and trust r33ponsibilitiec.

Area Offices. . Area Ofpice« coordinate Bareau programs
and policies on a regionsl and inter-tribal basis within
tneir jurisdicticns, and through the agencies provide

-~ an intermediate point of comtact with the Bureau for

tribal governing bodies. Trival governing bodies can

_look to théir respective Area Offices for specialized

sssistance, consultation and recommendations supplementing
those of the agencies, particularly in relationships of
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the tribes with other tribes and with the States. Area
Offices will be conversant with reservation situstioms
and tribal governing bodies can expect decisions from
the Area Offices on transactions related to trustee-
ship responsibilities and within authorities delegated
to the Area Offices. Tribal governing bodies can also
expect thelr respective Area Offices to supplement
Agency recommendations with Area recommendations on
transactions requiring decisions by the Central Office.
Additionally, tribal governing bodies may appeal Agency
decisions and actions to the Area Offices.

(3) Central Office. The Central Office coordinstes Bureau
programs and poliecies on a national basis, and through
Area Offices 'and agencies provides a central point of
contact for tribal governing bodies on programs of the
Federal Government for Indians. Tribal governing bodies
can look to the Central Office for specialized assist-
ance, consultation and recommendations supplementing
those of the Area and Agency. Offices, particularly in
relatlonchip ‘of the tribes with other National govern--
ment offices and with the Congress of the United States.
The Central Office may reque’st information and recommenda-
tions from the Area and Agency Offices concerning-local
tribal situations and tribal governlng_bodles can expect
the Central Office to make decisions on transactions
related to Bureau trusteeship responsibilities for
which asuthority has not been delegated to Area and
Agency Offices., Tribal governing bodies can also ex~
pect the Commissioner of Indian Affairs to make
recommendations on tribal matters requiring actionm by
the Secretary of the Interior and the Congress of the
United States. Additionally, the Central Office will
hear tribal appeals from decisions and actions of the
Area Offices.

(4) Department of the Interior. The Department of the
Interior exercises discretionary authority over tribal
affairs as vested by law. Tribal governing bodies may
appeal decisions and actions of the Commissioner of
Indian Affairs to the Secretary of the Interior. The
Department makes recommendations to the Congress on all
legislative matters relating to Indlan Affairs.
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6.4 Organizational Forms of Tribal Government.

A. Forms of Tribal Governmentsl and Business Organizations.
All Tndian tribesy, bands and commnities that maintsin
significant tribal relationships need some form of tribal
organizstion. The forms, authorities and operatioms of
tribal organizaticns are based upen traditions, treaties,
‘constitutions &nd special Federal laws relevant to each
tribe. Tribes ordinsrily hawve discretion in choosing the
particular form of corganization suitable to their needs.
Bureau employees responsible for working with tribal
_officials are expected to acquaint themselves with the
-structure, authorities, operstienal procedures, and perti-
‘nent organic documents for each of the tribal organizations
with which they work. Such Buregu employees may consider
using the following guidelines in counseling with tribal
officialis gbout tribal organizations:

(1) Help tribal officials to amalyze and appraise the
needs and purposes which would be served by their
organizations.

(2) Advise with tribal officials on reorgenizing to meet
changing needs of the tribe.

(3) Encoursge tribal officials to seek practical and

' ‘compatible organizational relationships for the-
govermmental, social and businmess operations of the
tribe.

(4) Assist tribal officials to adapt their organizations
to specific purposes accommodating needs of communi-
ties where these communities form significant elements
in the tribal situation.

(5) Try to orient tribal officials toward model govern-
mental, social and business orgamizations to the
extent that they will serve their own tribal needs.

(6) Encoursge tribal officials to' innovate practical re-

: organizations that provide gradusted transition from
existing organizational structures, procedures and
operational practices to those of successful like
organizations within the State and local community.

Release 83-1, 10-1-57
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(7T) Exercise diligent care that administrative restraints
are not imposed upon tribal officials that are not
required by law, regulations or trusteeship responsi-
bilities of the Federal Govermment. -

(8) Exercise equally diligent care that responsibilities
' and prerogatives of tribal governing bodies are not
preempted by Bureau persomnel, or that the legal and
trusteeship responsibilities of the Federal Government
are not subordinated by tribal governing bodies.

- B. Departmental Recognition of Tribal Organizations and Officials.

©© Official recognition of tribal organizations and officials
is implicit when they are accepted by the Department of the
Interior to comduct business on behalf of the tribal member-
ships; particularly so, when such organizations and
officials deal with tribal assets umder the trusteeship of
‘the Federsl Govermnment. . This officisgl recognition should
be based upon knowledge that the orgenization and officials
-are duly constituted and authorized according to applicable
customs, constitutional provisions and special Federal law,
whichever is pertinent in the case of each tribal government.
Bureau officials responsible for working with tribal govern~
ments are expected to have current knowledge of the sig-
nificant happenings in the affairs of the tribes with which
they work. They should be well enough informed in this
respect to. report timely and significamt information to the
Area and Central Offices. Some suggested guidelines ‘
include: ‘ '

(1) Forward information about changes in tribal officials
- "promptly to the Central Office.

(2) Advise with tribal governing bodies about appropriate
means of furnishing tribal officials with credentials
of office and authority to tramsact business on behalf
.of thelr tribes. .

(a) Trival notice in writing of newly selected

officials, their terms and official capacities
is desirable. :

Release 83-1, 10-1-57
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(b) Official tribal delegstions authorized to deal
with other orgenizations and agencies will find
it helps to have supporting resolutions of the
tribal governing body idenmtifying them and showing
the mature of business to be tramsacted by the '
delegation when appropriate, the policy or position
adopted by the tribe in reference to the business
1o be transacted. .

(¢) Such supporting credentials will make it simpler
for Burssu persommel working with tribsl officials
to help them arrange appocintments when necessary
and to furnish them with pertinent information
‘available from Bureau offices, especially when the
tribal officials are to deal with higher offices of
the Bureau and the Department.

(3) Maintain the official relastionships of the Bureau and
recognized tribal officials; and support and encourage . .
other persons' business with the tribes to be transactea}"'
‘through the recogaized tribal officials.

(4) Field employees should be aware .of delegatioms of .
authority (see Il IAM 1-2-3) and keep tribal officials
and officers informed of requirements in those instances
where Bureau approval or review. of tribal actions are
nEeCessary. '

C. PSelectionm and Temure of Tribal Officers. The number of tribal
officers, their titles, duties and tenure will vary from
tribe to tribe according o the needs and situstions of =ach
tribal organization. The means of selecting their officers
is determined by each individusl tribe, some according to
traditional appeintmernt, some by popular election at large,
some by election from council membership, and others by

Federal executive appointment. These means of selecting
+tribal officers are variously prescribed by tribal custom,
"constitutional documents, and special Federal law.

(1) Bureau Interest in Selection of Tribal Officers. The
Bureau of Indian Affairs is interestedi.in the selection
of officers only to counsel with the tribe to follow
their own prescribed procedures where these procedures

Release 83-1, 10-1-57
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'DI

are known to the Buresu and not to influence the

selection of any individusls among them. In this

respect, Burean officlalis responsible for working with

tribal govermments are expected to familiarize them-
selves with such procadures imsofar as feasible.

(2) Tenure of Tribal Officers. The tenure of tribal
officers will vary frow tribe to tribe sccording te
appropriate custom, constitution and bylaws or Federal
appointing procedures. The Buresu erncourages adjust-
ment of the temure of tribal officials to suit the
needs of the tribe concerned. Frequently, the terms
of tribal officials may be too short to foster con-
tinuity of tribal programs. Contimity of leadership
may be accompliehed by staggering the terms of office
and lengthening terms of office. Im most instances of
tribes presently orgamizad, this can be accomplished
only through amendments to the tribal constitution.

Defunct Tribzl Organizations. Formael tribal organizations,
for whatever purpcses comceived, must be suited to the needs

of the tribe to be effective. When a tribal organization

no longer serves the purposes for which it was conceived, it
becomes defunct im fact. Theoretically, a tribal organiza-
tion comtimies to exist, particulariy those constitutionally

'based; until some overt and positive action abolLsning or

modifying the orgarizZsiion is taken by thoss empowered to
take such action. This may be accomplighed by the tribal
members, the ﬂovernlng body or the Congress of the United
States.

Reeall of Trival O0fficisls. Recall is the removal of an
official from office by special election of qualified
voters. Constitutiomal recall provisions should be recom-
mended to those tribes whose comstitutions do not provide
for recall. Comstitutional recall provisions should specify
the procedure to be followsd in recalling tribal officials.
The recall procsdures should regquire the official concerned
to be notified of the charges against hiw and be given
reasonable opportunity to e heard in his own defense. The
cfficial concerned may resign to avoild repudistion by
recall. ‘
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F. TImpeachment of Tribal Officials. Impeachment is a means of
trying a public official for serious misconduct and can
lead to acquittal or removal of an official from office.
Tmpeachment procesdings require specification of charges
against the official apd his trizl on those charges by the
governing body of the tribe. Awendments to the tribal con-
stitution may be recommended to thcse tribes whose conmstitu-
tions do not provide for impeschment proceedings. Comstitu-
tional provisions for impeachment proceedings should specify
the basis and the type of notice of charges and the parties
to give such notice to invoke impeachment proceedings agairnst
a tribal official. The constitutional provisions shwoild also
provide a procedure for the official to respond to the charges
and be heard in his own defense. TImpeschment proceedings
should not be substituted for popular comtrol of tribal
officials By election, and should rarely need to be invoked.

G. Bureau Employees as Tribal Officers. The Bureau of Indian
Affairs and the Department of the Interior are sympathetic
to the need of tribes to draw upon the best leadership
available within their memberships. However, when Civil
Service employees of the Bureau are 1nvolved, there are
these factors to con81der '

"1(1)' Theﬁ%llﬁhéiﬁgamd development of the interests of tribal
members may require that the tribes engage directly in
State or National politicel activity on their own behalf.

- Civil Service employees are restricted in their parti-

: cipation of National party political activities by
Federal law. -Those tribes that select Civil Service
"employees for tribal offices will be deprived of
effective represemtation of their political interests.
(Sol. )Op Sept. 10, 19L0 re Hatch Act. Tllustration
No. 5 . :

(2) Bureau employees selected by their tribes for tribal
- office may find themselves in a compromising position in
representing tribal viewpoints that differ with Bureau
policies. Inevitably in this kind of situation, the
‘individual emplcyee must prejudice either his representa-
‘tion of tribal viewpoint or his acceptance of the Bureau's
. policies involved, regardless of his course of action.
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(3)

(1)

Tribal selection of one of the members who is also
a Buresu employee gives rise to the possibility of
feeling among other tribal members that the Bureau
can exervise undue influence on inmternmal tribal affairs

through the employee serving as a tribal officer.

.Because of the foregoing factors it is not recommended
that Bureau employees serve in the capscity of tribal

officers. - Further, because of Government responsibil-
ity for requiring adequate performance of duties
attached to Civil Service Jjobs, Secretarial Order

No. 1912 was issued on December 20, 1943. . This Order

is still in force and is a regulatior of Buresu
‘employees -and not to members of Indiasn tribes.

(Illustration No. 6; Secretarisl Order No. 1912)

Since the Government does not desire to impose undue
hardship upon the Indlisn tribes nor be arbitrary in
the face of possible extemuating circumstances in
the availability of leadership for Indian tribes,
Secretarial Order No. 1912 provides in paragraph four
for exceptions to be gramted by the Commissioner of

‘Indian Affairs. The followlng factors, among others
relevant to the local situation, should be considered

in favoring any requests for exceptions to Secretarial
Order No. 1912:

(a) Tribal need of the services of the employee in
the capacity of a tribal official is very real
and should be expressed in writing by respon-
sible tribal leaders.

(b) The tribal office of the employee does not
carry the responsibility of direct represenmta-~

+tion :of the tribe before higher offices of the
Bureasu and Department or before political
officisls of the State, National and local
Governments.

LY

(c) The employee's Civil Service job is mot signifi-
cantly related to implementatiom of Buresu
‘policies and programs.

‘Release 83-1, 10-1-57
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(5)

(6)

(M-

. abilities of tribal members who are Bureau employees

() The duties of the ‘employee’s tribal office will
not s:Lgn:Lficantly interfere with. the duties of
“his Civil Service Jjob. A

(e) The employee does not actively campaign for the
tribal office for personal reasons.

Buresau employees: for ‘whom exceptlons to Secretarial
Order No. 1919 ‘have been granted must ‘also ebide by -

. Bureau policy: governing -the conditions under which

they may receive compensation from the tribes. This
policy is as follows ‘ '

" Employees will not be compensated by Both the Govern-

ment and the tribe for the same period of .seérvice.’

"An employee excused from duty to perform such services

for the tribe during his assigned hours of Government
duty may be carried on any annusl leave to his credit

if he is not compensated by the tribe, but he must

be placed on leave without pay if he receives com-
pensation from the tribe. In this comnection reimburse-
ment for subsistence. and travel expenses is not con-
sidered compenssbtion. Per diem payments in excess of
:such travel expenses, or salary’ payments would be
considered &8 compensabtion.

There is no prohibition against a Bureau employee
running for tribal office, provided such setivity does
not interfere with his performance of official duties
as & Bureau employee. Such an: employee ‘should be
placed on annual leave, or leave without pay -if he

has none, during the time he is rumning for tribal
office. 1If he wins and accepts tribal office, he must

“domply with the terms of: Secreta.rial QOrder No. 1912.

(Illustration No. 6)
Tribal governing bod_ies may . take advantage of ‘the

without  having them ‘hold trlbal office, if the govern-
ing bodies wish to do so. ' This can be accomplished
by appointing such members fo serve on tribal %
committees which sre’ advisory in nature and in'which

Release 83-1, 10-1-57



TRIBAL PROGRAMS - 83 TAM 6.4 H '

TRIBAT, GOVERNMENT - -

.. the committee members do not have.voting rights in
the proceedings of the tribal governing body on the
basis of committee membership. Bureaun employeésymay
contribute to the well-being of their tribes in this
manner so long as such gctivity does not interfere
significantly with performance of their official: duties
as Buresu employees. -

H. Determinations of Election Procedures.. Some tribes have
election procedures prescribed in their constitutions which
meke those procedures difficult to adapt to the changing
needs and experience of the tribal membership.  Most con-
stitutions, however, vest the authority im the tribal council
to prescribe regulatiens.-for the selection of councilmen.

A greater degree of flexibility in the adaptability of
election procedures to the current needs and experience of
tribal ‘memberships cam be provided by prescribing the
election procedures in tribal ordinances or codes. Bureau
officials responsible for working with tribal governing
bodies cperating under written constitutions should encour-
age them to develop election ordinances or codes if they
have not already done so. Such Bureau officials should
counsel with the tribal leaders in developing the particulars
of the election procedures. Usually the State election laws
provide a comprehensive source of reference material which
tribes may find to be helpful and which may also serve to
acquaint the membership of the tribe with State and county
election methods.

6.5 Tribal Legislative Jurisdiction. Tribal legislative jurisdiction
encompasses all matters of tribal affairs except as restricted -
by applicable Federal laws and, in some cases, State laws. This
Jurisdiction extends to cover all members of the tribe and all
tribal lands.

Bureau officials responsible for working with Indian tribes
should be femiliar with any special Federal laws, as well as

any State laws, that are applicable to the tribes with which
they work and advise with tribal leaders when questions of tribal
legislative jurisdiction arise, - Those tribes having written con-
stitutions must be governed by the provisions of their constitu-
tions. Assistance in resolving questions of tribal legislative
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Jurisdiction may be obtained from Field. Solic::.tors of 'the Depart-
ment of the Interior, tribal attorneys emploved by the tribes
as gemeral counse.l.s, rea Offices or from the Cembral Office.

A. Defipition and Interpretation of Tribal Powers. Generally,
the definition and imterpretation .of tribal powers is
‘within the discretion of the tribes themselves. In cases
of tribal govermments cpersting under umwritten tribal’
customs, Bureau personnel working;with tribal leaders can
-only advise with them on tribal powers to the extent such
personuel themselves are familiar with appropriate customs
‘of the tribe« Bureau persomnel can mere readily advise with
tribal leaders om tribal powers when their tribes have
written comstitutions. Ik this respect, assistance may be
obtained from the Area Office, Central Offiee, or from -
‘attorneys employed by the tribes and attcrmeys in the
Boliciter's Field (Offices. Im cases where special Federal
‘laws define tribal powers, these will govern.

Unless circumscribed by Federa.;. la.w, all tribes have a.t
least the following powers: : -

.~(i) 'To adept a form of tribal government of its own
chogsing through which the will of the tribe may be
expressed. (83 IAM 6.4 A)

(2) To define the conditions goverming membership in the
tribe, including rules for adopting of members and
loss of membership. (83.IaM 8)

(3) To regulate the domestic re,la.tlcns -‘-ef 'rnembex*s_.

(b To prescribe rules of imheritance, excluding allotted
. .lands and trust assets subject to the probate .
y Jul'lSdlC‘tlon of 'I:he Secre‘tary of the Interior.

(5) _To levy dues, fees or taxes on- members of 'the "trlbe 3
‘and fees upon non-members residing or doing business
on tribal land, subject to the a.pproval of the .
Becretary of the Tmberior. :

(6) To regtﬂ.ate the use and dlspcsitmn of: a..Ll pxoperty
“within the Jurisdiction of the tribe.
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(7) To control the conduct of members through municipal
. enactments. To administer justice with respect to
all disputes and offenses among members of the tribe,
excluding the 10 major crimes.

(8) To employ legal counsel, subject to the approval of
the Secretary of the Imterior. (83 IAM 7.)

(9) To exclude trespassers from their reservations.

In addition; the following specific powers were conferred
upon Indian tribes that accepted the Indian Reorganization
Act (48 stat. 984). (I1lustration 1)

(1) To prevent the sale, disposition, lease or encumbrance
of tribal lands, interest in lands, or other tribal
assets without the consent of the tribe.

(2) To negotiate with Federal, State and local governments. .

(3) To be advised by the Federal Govermment as to all
appropriation estimates and Federal projects designed
to benefit the tribe.prior to the submission of such
estimetes to the Bureau of the Budget and the Congress.

(%) To employ legal counsel, the choice of counsel and
fixing of fees to be subject to the approval of the
Becretary of the Interior.

Bureau officials who deal with tribal governments are ex-
pected to have & broad understanding of these tribal powers
and are directed to abide by governing tribal customs and
by the provisions of written tribel comstitutions, bylaws
and charters for tribes having such approved or recognized
organic documents. Actions taken by tribal councils must
conform te the provisions of such organic documents since
such tribal councils are dependent on suthorities com-
ferred on them by the tribal membership and they do not
have the power to exercise authority unless specifically
granted by their electorate. Generally, for tribes

baving such written organic documents approved by the
Secretary of the Interior under authority of the Indian
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_ Reorganlzatlon Act, all rules and regulations promulgated by
‘the Interior Department are. inapplicable to such tribes:insofar
as thnv are incomsisteut with tne provisions of such organic
AA~cocumpn# Specific questions in this regerd should be sub-
. mitted to the Commissioner of Indian Affairs for resolution.

6.6 Conduct of Tribal Business.

.A-

General. Tribal business may be ccnducted through tribal
. enactment of ordinances apd resclutiorns, meetings, corres-
-pondence and delsgate conferences. Bureau officials working -

with tribal governing bodies are expscted to become familiar
with accepted practices of conducting business affairs, and

" to epcoursge tribal officials to conduct tribal business in

an orderly fashion fellowing suitable practices.

Bureau officials should counsel with tribal officials

on informing tribal memberships of tribal business. Tribal
legislative actions, both written and unwritten, make up

a body of tribal law, and, like legislative actions of the
Federal, State and local governments, tribal legislative
actions should be communicated to tribsl members.

Distritiution of written tribal enactments, annual and
periodic reports, and open meetings are suggested for
recomuendstion to tribal officials. In appropriate cases,
Bureau officials should alsc recommend that individual
representatives cr councilmen report to their constituents

on actions taken by the tvlbal governlng body.

. Government review and,or approval of certain tribal

legislative actions are writbten into some tribal constitu-
tions adopted under the Indian Reorganization Act. Even
in. some cases of tribes not organized under that act,
Congresnlonal eglslatlon or regulations pursuant therato,

may specifically require governmment approval of certain -

tribal legislative actions. (e.g. Proposed expenditures of

‘compensation funds deposited to the credit of differemt
-Pueblos must be approved by the Commissioner. of Indian Affairs

in accordance with the Act of August 9, 1937 (5C Stat. 564-616)}.
Whether or not tribes- have governments organized under the '
Indian Reorganization Act or its supplements, tribal governing
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bodies can expect that their legislative enactments will be
given due considerstion in the Bureau of Indian Affairs
and the Department of the Interior.

Some suggested guidelines for operating Bureau personnel
to consider in advising with tribal governing bodies in
the conduct of tribal business are offered in the sdh-'
sections that follow.

"B. Tribal Ordinances and Resolutioms. Tribal irdinances are
written laws of the tribe, and tribal resolutions are
formal written expressions of. “the opinion or will of the
tribal governing bodies. :Both are adopted by vote of ‘the
governing bodies in official proceedings. Not all tribal

" govermmental actions are expressed in writing, of course,

but Bureau personnel working with tribal governing bodies
should strongly encourage them to adopt the practice of
evidencing tribal legislative actions hy written ordlnances -
and resolutions.

Suggested guidelines that Bureau officiﬁlé_couhseling with
"tribal governing bodies may consider are offered below:

(1) Format and Content.

(a) A standard formel heading should be developed
which appropriately idenmtifies the tribal
governing body and should indicate the official
character of the document. The constitution and
bylaws of many tribes specify the langusge to
appear at the heading of an ordinance or
resolution.

(v) Wnen appropriate, each ordinamce or resolution
should cite the constitutional or charter pro-
vision giving enabling authority for the
governing body to act on the subject matter
‘of the document .

(c) Each ordinance or resolution should be manuslly
signed by appropriate tribal officers, certifying
to the enactment and giving date of the enactment
and the vote cast.
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~(d) If approval by Bureau officers. is required by
.tribal constituticnal provisions.according to
subject matter, their endorsements should appear
below or te the left of the signatures of the
“tribal officers and the date of their endorse-
ment skould be indicated.

(e) 1In those instances in which an ordinance or
resolution may be unacceptable to. the Superintend-
ent who disapproves it, the charter or constitu-
tional provisiors for appeal shall govern. In
the absence of sappeal procedures, the governing
body may appeal to the Area Director, Commissioner
of Indian Affairs or Secretary of the Interior.

(f) Ordinances and resclutions are importanmt docu-
ments and suitable attention should be given to
drafting them so asto make clear the intent or
purpose of the governing body. Tribal leaders
should be encouraged to draft ordinances-and
resolutions themselves. However, Bureau personnel
working with tribal officials should give them
agsistance in writing tribal ordinances or resolu-

- tions when necessary, particularly when the subject
_ matter has significant implications for the tribal
interests.

(g) Sufficient copies of the ordinances or resolutions
should be made, appreopriate to the distribution
.required by the subject matter. Field offices

. may assist tribal governing bodies unable them-
selves to reproduce tribal documents, within
limits of personmel; equipment and materials
availsble. o

(2) Government Approval of Tribal Ordinances and Resoclutions.

‘Tribal ordinances and resoluiions gererally do not re-
quire the approval of Bureau officials unless:

'(a) The terms of the tribe's conétitutidn or charter

specify that approval or review is required for
the enactment to become effective.
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(3)

()

(b) Special Pederal legislation and regulations may
make specific actions of the tribe subgect to
review or approval.

Tribal resolutions that express the position of the
tribe in regard to proposed legislation, policies or

‘programs, er which request action by Federal, State or

local govermment offices and other organizations, do
not require approval or endorsement by Bureau officers.

.Some tribal constitutions and charters contain provisions
‘authorizing legislative action on which further review
- or approval is not required. The only restrictions

on such actiens would be the laws and constitution of
the United States and the wishes of the tribal members,

-where tribal actions are subject to referendum..

Although a tribal ordinance or resolution may not -
require Bureau review or approval, Bureau officials

‘should be guided by the subject matter in determining
‘whether they should separately comcur in the tribal

action and/or make appropriate recommendations,
especially when the subject matter falls within the
responsibility of the Bureau. For this reason and

for Informatiomal purposes, it is desirable that

copies of all tribal ordinances and resolutioms, to-
gether with pertinemt minutes of meetings, be forwarded
to the Area and Central Offices of the Bureau.

‘Motions. Motions generally have the same effect as

ordinances and resclutions. When a motion is sufficiently
important t¢ require responsive action by Bureau offi-
cials, the governing body should be urged to translate

the motion into a resolution and to submit it separately.
from the minutes of the meeting in whlch the motlon was

‘made .

‘Ordinances and Resolutions Requiring Departmental Approval

or Review. There are two separate procedures for

‘Departmental approvel and for Departmental review of

tribal ordinances and resolutions, where such action is
required by constitutions. They should be handled as®
foldows:
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(a) Approval by the Secretary of the Interior requires

(b)

(c)

no formal action by the Superintendent or the Area
Director other than a recomrendstion, snd the
action of approvel may be completed by the
Secretary or his autaorLzed representative at

v time.

The procedure for review, as set forth in tribal
constitutions reguires that the Superintendent
either approve or disapprove the tribal enact-
ment within a specified number of days from the
date of its adoption by the tribal governing
body. If the Superintendent approves, he should
indicate his approval by affixing his signature
under the word "Approved", and indicate the date
of his epprovel, them forward the ordinance or
resolution to the Secrevary.. The Secretary has
90 days from the date of adoption within which
to spprove or rescind the enactment. If the
Superintendent disapyroves, he is to return the
enactment to the tribal governing body, giving his
reasons in writing for disespproving same. If the
tribal governing body believes such reasone to be
insufficient, it may, by a majority vole, refer
the matter directly tc the Secretary of the
Interior without further action by the Superin-
tendent taking care such action is taken well
within the 9C~day review period. The Secretary
may, within 90 days from the passage of the
ordinance or resolution, approve the emactment

in writing whereupon it shall become effective.
The Secretary has delegsted to the Commissioner
the authority to act for him in approving or
Pavorably reviewing ordinances and resolutions,
but has retained the authority to rescind or dis-
approve. The Secretary of the Interior has re-
quested all documents requiring his review bg
submitted to the Department at least 30 days

"before the expiration of the 90 day period in

order to permit careful review.

The Superintendent in transmitting ordinances and
resolutions should convey his recommendations to
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the Ares Director. The Area Director should in
turn make sppropeiste commerts and recommendations
‘and transnit them to the Central (Cffice, accomparied
by the Superintendert's remsrks and the required
original and copies of the ordinance or resolution.
Ordinances and resolutions subject to review must
be acted upen promptly becsuse of the time limit
of nirety (90) dsys within which they must either
be favorably reviewed by the Commissioner or re-~
scinded by the Secretary of the Interior. (See
Illustration No. 4, Commissicner's memorandum of
Juge 11, 1957). When final action is taken in the
Cemtral Office, the original ordimance or resoplu-
tion shall be returned to the Area Director for
delivery to the Superintendent. The Superimtendent
shall deliver it to the proper tribal official.
Should ordinances or resolutions be received in
the Central O0ffice without having been cleared
through the Superintendent. and the Area Director,
they shall be promptly forwarded to the Super-
intendent for review and submission in the pre-
scribed manner. In each instance, a copy of the
transmittal letter shall be forwarded to the Ares
Director by the Central Office. Failure of field
personnel adequastely to consider or to transmit
important tribal asctions without sufficient comment
to enable prompt careful evaluation of the field's
‘position only serves to delay decisioms &nd results
‘in needless correspondence.

(5) Codification of Tribel Ensctmembts. When a tribe has
: enacted a oumber of ordinsnces and resolutions bearing
on the same subject, codification of thcse enactments
by subject matier offers these advantages:

‘(a) Base of locsting tribal lews significautly
bearing on a categorical subject matter.

(b) Review and coordination of tribal emactments
dealing with a given subject.

(c) More concise expression of tribal laws asnd

policies by enactment of code and rescission of
previcus enactments.
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~ Bureau officials working with £ribal governing bodles :

" should recommend codification of tribal enactments to

. “tribal officisls when approprlatea In codifying tribal

'f'enactments, the tribal governing body mey “eienaf””Jhe
provisions of ‘the code in total and rescind the pr;or

:Q"sepa“ate ordlnaaces and resolutions.

 'jC} Meetlngs. Meetings of tribal goverming bodiés are generally
- ~open.to tribal membe_b, except waen the governing body is

:meetlrg in executive session, and offer one effective means
of keeplp tribal membero informed on tribal affairs. Bureau
officials should encourage tribal officlals to conduct open

'“meetlngs and invits discussion of important matters by the
trlbal ‘membership according to parliamentsry riiles where t;
tribal customs do not govern. Bureau officials should also
encourage and assist tribal officials in dbtalnlng meeting
places suitable for open meetings and conducive to respect-.

+ ful and dlgnlfled del;beratlo 1s of the governing body.

'Tribal officials should be encouraged to conduct their
" meetings and delibératicns independently of Bureau
officials. When it is necessary for Bureau personnel to.
- attend and psrticipate in meetings of the governing body
" on a consultative basis, this should be by invitation.
Such invitation should be’ directed to the Superintendent
even though the presence of an enployee under his super-
C¥isién may be desired, since the Bureau: expects program
~development and shperV1sion to be the responsibility of
the Superintendent. Bureau officials should kesp tribal
officials informed of important problems so that tribal
‘councils will be in a better position to exiénd’ invitaticns. .
In dealing with tribal governing bodies, Bureau officials
should abide by parllamﬁntary rules or tribal custom
- courte51es

D. ‘Minutes. Waile the keeping of tribal minutes is not manda-
zbory unless the tribe's constitution requires it, the
advantagcs of “keeping adequate written minutes of meetings

. should be explained to tribal officials. Minutes of
meetings provide a semi-permanent record of official -
.prdceedlngs'of the tribal governing body which can be used

to acquaint incoming tribal officials with tribal delibera-
:tlons precedlng “their tenure. Written minutes glso furnish
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an excellent means of informing tribal members and others

of important tribal proceedings. Where facilities and
staffing will permit the Bureau field offices may give
reasonable help in duplicating minutes for tribal govern-

ing bodies otherwise not able to duplicate minutes for
‘distribution. Following are other suggestions Bureau
-officials should consider in counseling with tribal offieials
about minutes or meetings:

(1) Careful record in the form of minutes should be kept
of gll tribal meetings, including special meetings.
The minutes should give a full summary of the meeting,
although they need not be a verbatim report. The
following information should always be included:

(a) Name of tribal orgsnization.

(b) Place, date, and time of meeting, and whether a
regular or special meeting, as provided in the
tribal constitution if applicable. If a special
meeting, by what authority the meetlng was called
and for what special business.

(c) Name of presiding officer.

(d) Whether or not a quorum was present. This is
important, as no action taken by a council would
be valid if a quorum is not present. In case of
general councils, or similar meetings of -the
whole tribal body, if no quorum is required, in-
formation should be given showing the number in
attendance and any districts represented.

(e) On any ordimance, resolution, motion, or other
question put to a vote, the dctual results of the
vote should be given. This may consist of a count
of hands or an indicetion that no dissent wB.s
expressed.

(2) The following copies should be made of the minmutes: One
or more copies should be retained by the tribe for its
permenent record; one or more copies for the Area Office
and the Agency, 'as these offices may desire; at least
six copies are desirable for the Central Office.
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(3) The mimutes should be indexed, so that anyone examining
+the minutes may readily sez what questions were dis- '
-cussed and what action taken. Should the governing
body fail to index the minutes it should be brought
to its attewtion with the request that it adopt the
practice. With a heavy volume of minutes, often con-
sisting of many pages,. careful indexing permits rapid
distribution at the Central Office to appropriate
branches and permits bramch review without heving to

. read. a voluminous report to search out the subject
matter of interest to the particular branch.

(4) The minutes will serve .only to provide information.
O0fficial zction will not be taken by the Central Office
.or by the Department on any resolution, ordinance,
recommendation, request or other mastter contained in
the minutes alone. If a tribal governing body passes
an ordinance on a subject requiring Secretarial re-
view or approval, such ordinance should not be pre-
sented to the Secretbary until the tribal governing
body has submitted it separate and apart from the
minutes. Not more than one subJject should be discussed
in any ordinance or resolution.

(5) Minutes of tribal meetings are not subject to approval
by any official of the Bureau and should not be
endorsed by the Superintendent, Area Director, or any
other cfficial of the government. '

(6) Minutes, resolutiomsand ordinances are property
belonging to the tribe and officers or officials of
‘the tribe should under no circumstances dispose of
those records or coznsider them as personal property to
be taken when they leave office. Tribal records are
important to. the members of the tribe and often are
developed et considerable expense to the tribe.

E. Tribal Correspondence. Much of the tribal dealings with the
Bureau of Indian Affairs is conducted through correspondence.
While tribes are free to direct such correspondence directly
to the Area and Central 0ffices of the Buresu, or to the
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‘Department and ‘other offices, it will expedite responses
~to tribal communications if they are handled in the
follow1ng mammer:

(l) Tribel correspondence addressed to the Superintendent
should be answered by direct written reply. The
Superintendent should consult with the Area and Central
Offices before he replies if the need for this is
indicated by the subject matter of the tribal corres-

- pondence .

(2) When tribal correspondence is addressed to the Area
Office, the Superintendent should forward the corres-
.pondencé to the Area Director, together with suitable
comments of his own.

(a) The Area Office should communicate with the
Central Office béfiore replying if the need for
this is essential.

(v) The_Area Office should then send the reply through
- the Superintendent.

(¢) If the Area Office receives tribal correspondence
directly from tribal officials, the Area Office
should acknowledge receipt of the correspondence
and then consult with the Superintendent before
the reply is prepared if this need is indicated
by the correspondence subject matter. The Area
Office, within its discretion, should then send the
reply through the Superintendent or send the reply
directly to the correspondent and send copies of
the reply to the Superintendent.

- (3)  When tribsl correspondence is addressed to the Commissioner,
the Buperintendent and the Area Director shall forward
the correspondence to the Central Office, together with
-recommendations and information from each officer. This
is particularly important when major tribal propositions
are: being suhmitted.
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- (a) The Central Office should commmnicate further
n with the Area or Agency Offices before the reply
is prepsred if the need for this is indicated
by the subject matter of the correspondence.

‘(b) The Cen{raT O‘fiée should then send the reply
- through the Area Director and bupel ntendent with
coples for their files.

(e) If tne Central folce receives tribal corres-
pondence directly from tribal officials, the
Central Office should acknowledge receipt of the
correspondence and then corsult with the Area
Director and Supserintendent before the revly is
prepared if this need is indicated by the corres-
pondence subject matter. The Centrali Office,
within its discretion, should then send the reply
through the Area Director and the Superintendent
or send the .reply directly to the correspondent
and send copies of the reply to the Area Dirsctor
and. Superintendent. 8Such corrsspondence should
be addressed to the presiding officer by title of
position rather than by name. This will minimize
~tribal officers cousidering such mail personal
rather than as. official tribal mail.

(a) Alternatively,: when the Central Office.recéives
-~ tribal corrsspoadence directly, it should -

acknowledge receipt of the correspondence and,
within its discretion, transmit the correspondence
to the Area Director for his rerly to the corres-

- pondents. The Area Director should then prepare
a:suiltable reply, consulting with the Suner;ntend-
~ent if necessary, and send the reply either through
the Superintendent or directly, as with corres-
pondence addressed to the Area Director.

(¥) When Central Office correspondence with tribal officials
© 1is-sent through the Area Director and Superintendent, they
. should -review the:.correspondence and, if in their dis-
cretlon any changes should be made, submlu a proposed re-
-draft together with the original correspondence, to the
Central Office for approval and signsture.
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(5) Responmsive correspondence initiated by the Area and
Central Offices will usually be prepared in one of the
operational branches, and the need for several branches
to act on a piece of  correspondence embodying several
subjects may create delay in sending the responsive
correspondence. Bureau officials working with tribal
officials should, therefore, advise them that tribal
transactions by correspondence can be processed more
expeditiously when separate items of subject matter are
treated in separate pieces of correspondence. Con-
siderable emphasis should also be given to the impor-
tance of channeling correspondence through proper

. officials. Short cuts from the tribe to the Commis-
siorer of Indiam Affairs usually mean a delay umtil
appropriate field reports are received.

F. Tribal Delegatioms to Washinghton, D. C. Tribal governing
bodies have the same right to petition the Congressional
delegations representing their home states. ard the various
executive offices of the Federal Govermment, that other
‘citizens have. The trips of official tribal delegations
designated to represemt their tribes before Government
officials in Washington, D. C. may be financed from appro-
priated treasury funds to the credit of the particular tribes
by making advance arrangements with the Central Office.
(83'IAM 9) The Branch of Tribal Programs in the Central
Office will also arrange appointments with Central Office
officials when this is desired and sufficient advance
notice is given.

Tribal governing bodies should be counseled to authorize
the delegation to represent their tribes by appropriate
resolutions. Such resolubtions should indicate the names. of
“the delegates, the subject of their business and the pro-
posed length of their stey and their rates of salary, per
"diem, mileage and other allowances. A proposed agendas of
separate business items is helpful when the delegation meets
with Central Office offic1als

.Agency and Area_officials will gid in the transactipn_of the
delegations' business with Central Office officials by:
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"a(¢) Discussing loeally end resolving with the tribe those
 problems Whldh can be hondled by the Agency amd the- Area
- 'Off‘ce, under amproprlata -delegation of auzhorlty

- (2) - Forwarding pertinemt backg;ouna data, lndleatlng_any

3jfrel°vant Joeal actidns taken on the items of business

. of the delegation, and maklng app T'cs;pria'{se':A:-'ec:oxn‘menﬁza‘.-
tions.

(3) Notifying the Central Office sufficiently ir advance,
- 'when possible, of the proposed visits of tribal dele-
. gations amd, when mecessary, recommending, with
 ‘justification, whether Area or Agency officials showld
. be present with the delegation.

‘ (h) Frequent experience has revealed a tendency on the
part of tribal delegates tc discuss "other business"
" as a convenience while in Washington. The Central
.Office is often disadvantaged because it is not known
~whether the delegates are properly authorized to
represent the tribe on those wmatbers; whether there has
been field consideration of the subjects; whether tribal
delegates have full knowledge of the problems to properly
represent the governing body, or whether they are in
fact in violation of ‘their éwn organic decuments by not
_having received sppropriate-delegations of authority to
act for and on behalf of the governing body. Tribal
officials and governing bodies should be advised that
in the @bsence of a resolution specifically delegating
~authority to take comclusive action by delegates on
tribal matters definite commitments can ordinarily not
be made, particulsrly where authority to act is clearly
- within the authority of the governang boay by thelr con-
: stltutlon.and charter.

6. 7' Readjustments to Meet Cnanglqggﬁeeag.

. AL ,Adaptlng Tribal’ Organlzatlen Tribal organlzatlons, like any
. other organizations, shcuid be suited to the current needs of
+the tribal membership. As the needs and circumstances of the
tribe change significantly, tribal organmizations should be
‘adapted to suit{ the changes.
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~ Most tribal organizations provide for a tribal council whose
members are selected by custom or electicn. Usually, this
council represents and transacts all affairs for the tribe
‘whether political, social or business. The council members
may or may not receive pay and allowances for their services.

Bureau officials working with tribal governing bodies

should be alert to changes developing in tribal circumstances
and advise with tribal leaders about practical organizational
changes to meet their needs:

(1) 1In some cases, the need for increasing attemtion to
tribal affalrs might be met by vesting the chief
tribal officers with expanded executive authority and
responsibility; by the appointment of subordinate
boards and committees; and by estsblishing law and
order codes, tribal courts and law enforcement units,
etec.

(2) When the volume and scope of tribsl activities in-
crease sufficiently and tribal fipances will permit
it, the tribe may find it advantageous to pay one or
more tribal officials to give full-time attention to
tribal affairs. Many tribal governing bodies find the
employment of skillful experienced persons outside of
the tribal membership provides management strength in
keeping with competitive buysiness operations.

(3) In most cases, where the tribal workload and progiem

: emphasis require it and the tribe is able to afford it,
the tribe employs its own operating:staff to handle
tribal business affairs.-

B. Enlargimg Tribal Responsibilities. As tribal leaders acquire
graduated experience in the processes of mmicipal government,
business operations and pclitical participation in Federal,

. State and local govermments, their capacity to assume in-
creasing responsibilities should change correspondingly.
Bureau officials should be alert to this change and help the

. tribes, as rapidly as tribal situations reasonably warrant:
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(l) To assume increasing responsibility for Sheir own
governmental and business affairs, independent of
suparvision by the Direau and the Secretary of the
Interior.

(2)~ To look to State and local goyvermments and Federsl
agencies other than the Bureau of Indian Affairs to
obtain the public services now supplied by such Bureaus.
The Secretary of the Intericr, or the Commissioner of
Indian Affairs acting for him, must, of course, be
satisfied that assumption of incresasad authorities and
responsibilities by the tribal governing body will not
result in negligence or failure damaging to the interests
of the tribal membership. So long as the Federal
Govermment is trustee for tribal property, there must
be assurance thai damsge will not result from actions
taken under tribally assumed suthority. for which the
Federal Government may be liable. (e.g., Section 6
of the Indian Reorganization Act requires all leases,
permits and timber sale contracts to conform to
Secretarial regulation of community grazing and timber
lands, and even though a tzibe chartered under the
Indian Reorganization Act may, as zuthorized in its
charter vote to terminaste the requirement of Secretarial
approval of leases on tribal lands, the tribe cannot
override the trust responsibility of the Secretary of
the Interior under law. It is apparent that special:
enabling legislation wilil be required before Indian
tribes can assume those certain authorities and respon-
sibil%ties.which impinge upen the basic Federal irugtee-
ship.

Within this general limitaticn tribal authority and responsi-
bilities may be enlarged in various ways.

(1) By Delegation. One of the primary purvoses of the
" Bureau in fostering tribal organizations is to develop
adequate vehicles for transferring appropriate asuthor-
ities and responsibilities from.the Government to the
tribes wherever this may be done under enabling legis-
lation. '
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(a) . Tribal constitutions adopted under the Indian
" Reorgenization Act and the Cklahoma and Alaska
supplements, usually provide that tribal governing
bodies may exercise such additional powers as may
~ be delegated to the tribe by the Secretary of the
Interior or any other duly authorized official or
Agency of the State or Federal chernment '

(p)  There is usually the further provision in such
 tribal constltutions that the governing body may,
through amendment of the constitution and bylsaws,
exercise such additional powers that the tribal
: members delegate to it.

:'(c) 'Trlbal charters of incorporatlon issued under the
Indian Reorganization Act, as amended, also
usually provide that the tribal corporatiqn,may :
exercise such further inmcidental powers, not in-
consistent with law, as may be. necessary to the
conduct of corporate business

(a). Tribal governlng‘bodles not orgasnized under the
Indian Reorganization Act may assume such additional
powers as the Secretary of the Interior or the
tribal membershlps may legally. delegate to them.

(2) _By Remov1ng Superv151on Certain supervisory powers

- were retained by the Secretary of the Interior over
various corporate actions of tribes at the time they

-~ were chartered under the Indian Reorganization Act or
‘1ts supplements. Most of the charters specify the

process by vwhich certain of these supervisory powers
can be terminated. The charters are similar in the
subject matter over which such supervision w1ll be
exerclsed These 1nclude the follow1ngn

| (a) Leases and permits of tribal lands.
-~ (1) Timber sale contracts

(c) Certlflcates of 1nterest in corporate property
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(&)

(e)

(£)
(&)

(n)

'Borrowing money from the Federal GGVernment or

from other sources

Making contracts

'Pledging or assign:.ng of chattels or income.

Depositing funds im local depositories. -

,".Distribution‘ of corpors,te dividends .

" (3). The procedure by which the Secretarlal supervisory
'~ powers over certain corporate actions of tribes
" chartered under the Indian Reorganization Act may be
‘terminated in, accordance with the procedures set forth
in the charters. e

(=)

)

(o)

(a)

Usually, it is provided that after a fixed number

‘of years the tribal governing body may request the

Secretary of the Interior to submit the question
of terminating his supervisory powers to a vote of
the trlbe. ' ,

Tribal vote is required to terminate the Secre'bary s

'superv:Lsory powers in: each instance.

When the Secretary approves a request to terminate
his supervisory powers; he submits the question to
a tribal referendum and the supervisory powers
specified in the’ charter are terminated if a

. majority of 30 percen't of the eligible voters vote

in fa.vor of it.:

If the Secre‘bary' disapproves the reqties‘b or is un-
willing to call an election upon the gquestion, the
governing body may submit the questlon to a

- referendum. - The Secretary's supervisory powers

are terminated if 2/3 of the eligible voters vote
in favor of such termination.
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(e) The termination of the spec1f1ed Secretarlal super-
‘visory powers in the tribal charter does not

(l) terminate trusteeship prerogatlves,

(2) affect other powers in the tribal constitu-
* tion or charter which are subject to review
or approval by the Secretary.

C. Enabling legislation. Bureau officials working with tribal
leaders can anticipate that there will be stages where further
‘progress in maeking practical and graduated readjustments in
tribal organization and menagement of tribal affairs will be
hampered for lack of existing enabling legislation. When a
tribe's situation has reached a stage that further progress
in readjustments is circumscribed for this reason, the Bureau
officials working with the tribe should be alert to the
pos51bllity of seeklng neW'enabling legislation.

l.The plenary POWer of Congress over Indlan affairs is prac-

tically limited only by the constitutionality of the laws it
may adopt and the realities of tribal situations. The Bureau
-of Indian Affairs strongly encourages its personnel working
with tribal officials to make continuing reslistic appraisals
of tribal situastions and to meke proposals for needed ensbling
legislation. For this purpose, the Central Office before
each-neW'Gongress‘convenes, requests field offices to submit
suggestions for such needed legislation.

In this respect, following are some suggestions that Bureau
officials working with tribal officials should consider:

(l) Proposals for new ensbling legislation may be based on
limited phases of the tribes' affairs or on a compre-
‘hensive program for the tribe.

(2) The proposals should embody specifically defined

‘purposes realistically related to.the political, social
“and ‘economic circumstances of the tribe.
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(3) Field officials may call uponm the Central Office for
. consultation and assistance in working with tribes to
develop suitdble programs. for readjustment and the pro-
posed 1eg1$latlon needed, to implement them.

(4) The resources of other agencies of the Federal, State
and local govermments may be brought to bear signifi-
cantly on difficuit problems of readguotment and needed

- emabling authority.

6 8 Tribal Comstitutions.

A. General. The Bureau of Indlan Affairs emcourages tribes to
develop written constitutions embodying the fundamental
municipal laws and principles of their tribal governments
when thera is need for govermmental and constitutional powers.
The Bureau encourages those tribes that already have written
constitiztions to keep them revised to suit changing needs.
Bureau ‘personnel working with tribal leaders should counsel
‘with them to develop written comstitutions when the tribes
have none and.when a practical need for govermmental organize-

=v.1,1o:n,e:;'_.s‘c.'s. A written constitution affords several advanmtages,
both to the tz ribe - and to Bureau officials worklng with tribal
leaders: -

:(l) It provides for a deflnltlon of tr¢bal powers and rights
. of tribal members which can be more readlly underntood
_;by all concerned.

(2) _It_provides'the best basis for common recognition of
" the authority and responsibilities of the officials
selected by'the tribal members.

(3) It provides the. most effective basis for de+erm1n1ng
~which of contending tribal factions is properly vested
with governing authorloy

(%) Itzprov1des & framework for thevorderiy conduct of
tribal affairs. to which all concerned can refer.
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(5) Tt provides & mesns of graduated tribal experience
toward political imtegratior through the embodiment of
politieal precepts fundamental to Federal, State and
loecal govermment, such as:

(a) Comsent of the governed.

(b) Popular control and participation in govermment.
(c) Free elections.

(d) Majority rule.

(e) Civil rights.

-Tribes which ceome within the purview of the Indian
Rearganization Act, as well as those that elected to
remain outside its purview, can have writlen constitut-
tioms and bylaws. Tribal govermments based on written
constitutions have been recognized by the Department of
the Interior and by the courts even though the constitu-
tions were not explicitly approved by the Secretary of
the Interior or the Commissioner of Indian Affairs.
(Handbeok of Federal Indiah Law, p- 127). However,
approval by the Secretary of the Interior or Commissioner
‘of Indian Affairs of the written comstitution for a tribe
not within the purview of the Indian Reorganization Act
will serve to document formal recognitiom :0f the tribal
government and the tribal officials selected in accord-

" .ance with the constitution.

There is no statute which requires that tribal constitu-
tions adopted by tribes which rejected the Indian
Reorganization Act be approved by the Secretary of the
Interior or by the Commissioner of Indian Affairs.
However, approval by either of those officials is formal
evidence that such a document is recognized by the
Department and that all employees of the Department are

to recognize it as the instrument governing the affairs

of the particular tribe. Such approval also serves to
enable the tribal members to distinguish that constitution
from others which may be adopted amd circulated by minority
segments of the tribe.
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Tribes within the purview of the Indian Reorganization
Act may avail themselves of the special ‘provisions of
Section 16 of that act by adopting a written constitu-
tion in accordance with the procedure prescribed by it.
- (See Illustration No. 1, Sec. 16) The principal effects
of this section upon written comnstitubtions adopted
‘pursuant to its provisions are the participation of
.the Secretary of the Interior in the adoption of the
constitution and the modification of his regulatory
relationships to the tribe. Recognized Indian tribes
and bands in Oklahoma, except the Osage, may adopt
‘written constitutions under the Oklahoma Welfare Act

of June 26, 1936 (49 Stat. 1967). (Illustration No. 3)
The natives of Alaska may adopt written comstitutions
under the Alaska Reorgenization Act of May 1, 1936

(49 stat. 1250). (Illustration No. 2)

B. Drafting Constitutions and Bylaws. While the following
suggestive material treats with the drafting of constitutions -
in some detail, Bureau officials working with txibes to
develop written constitutions should bear in mind the
importance of tailoring written conmstitutions to the needs
and situations of each tribe. Such officials should counsel
with the interested tribes to adapt the suggestive material
offered to suit the particular case. Assistance in draft-
ing written constitutions and bylaws is available from the
Central Office Branch of Tribal Programs.

(1) Procedure. The drafting of & tribal constitution
should be the concern of every member of the tribe.
When there is a prior existing tribal council, that

‘cotreeil mgy act as a constitutional committee, or it
‘may appoint a committee to draft a constitution for
the tribe. Alternatively, the governing body may by
ordingnce provide for the tribal members to elect
special delegates to draft a proposed constitution
in constitutional convention.

(a) Tribal officials and Bureau employees working
with them should try to bring about the widest
posgible participation in the discussions of
subject matter to be included in the constitu-
tion and bylaws. It is important that no Indian
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on the reservation chould feel excluded from
. the effort of preparing a coastitutior under
which he is to live. '

{b) In discussing the proposed comstitution, first
thought should be given to the fundamental needs
of the Indlians; when this has been generally
defined, thought should be given to the kind of
organization that will best meet those needs.

(¢) Studying the govermment of neighboring towns and
counties, as well as types of business, welfare,
and social organizstions in these neighboring
areas, should jrovide ideas. However, unthinking
imitations of other corganizations, Indian or nom=
Indian, should be avoided.

(2) Required Provisions. Certain provisions hould be
included in every constitution to identify the
organizing group, state the reasons for organizing,
delineate the area. over which suthority will be
exercised, indicate the persons to be included in
the organization, and provide the marner of adopting,
amending, and revoking the imstrument. On certain of
these points the Indian Reorgarization Act provides
general conditions to be observed, and tribes orgeniz-
ing in accordence with that act should be informed of -
them.. It is also desirable in drafting the constitu-
tion and bylaws to consider the Departmental policies
reflected in the administration of the Indian Reorgani-
zation Act.

(a) Name of Organization. The cholce of an organiza-
tional name by an Indian group is entirely within
the discretion of the group concermed. Ordinarily,
an Indian tribe, pueblo, band, or colomy should
continue to use its traditional name, particularly
when legislation has been enacted for a group
under a specific name. '

(b) Statement of Purpose. While a written constitu-
tion usually contains a preamble stating the purpose
to be served by the govermment organized, the
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(c)

(a)

inclusion of such a statement is entirely dis-
eretionary. Hcwever, such s statement, if
incluced, should contain no purpceszs incorsistent
with law. The preamble should clearly set forth
to the Indians concermed and vo their eiected
representatives the gemeral purposes for which
they are organizing.

Territory. Every constitution should convain-a

Llear description of the territory to which it is

to apply. Such a statement should be drafted on

the basis of relevani treaties, acts of Congress,
and Executive Orders establishing the reservation
boundaries. The statement may include the added

phrase "and such other territory as may he here-

after added thereto."

Membership. It is important that membership be
open to all who maintain tribal relations and to
those children of members who, although they may
be nonresident for economic reasons, nevertheless
would otherwise be entitled tc membership. Member-
ship is one of the determinants of jurisdiction
for tha tribal government. Tribal tradition in
this respect should be considered. Consideration
should also be given to the changing circumstances
which may cause a migration of families to areas
of greater employment opportunities, as well as
guides indicated in the Indian Affairs Manual
section dealing with membership enrollment.

(83 IAM, Chapter 8)

(1) Basic Roll. Constitutional provisions on
membership should begin with a2 statement of
what roll is tc be taken as defining the
Ppresent membership of the tribe. Such a roll
mey be either an allotment or a census roll,
or an annuity roll. If any such roll is
thought to contain errors, it will be well
to include some such phrase as "provided
that within five years from the adcption and
approval of this constitution and bylaws
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(2)

(3)

(L)

corrections may be made in said roll by the
governing body, subject to the approval of the
Secretary of the Interior or his suthorized
representetive."

Future Members. The membership article should
indicate what children born in the future will
be entitled to tribal membership.

Adoptions. The manner of adopting individuals
into membership amnd the eligibility of persoms
for such adoption, are important points to
consider, if the tribe is to provide for
adoptive membership.

Lose of Membership. Whether membership should
be terminated and under what conditions and
procedures should be considered. It should

be understood that dropping &n individusl
Indian from tribal rolls does not interfere
with any vested individuwal rights, such as
title to allotted land. It may deprive the
individusl of benefits arising in the future
to the tribal membership (e.g. the right to
vote and the right to hold office and the
right to tribal dividends derived from tribal
enterprises, 1f approved by the Secretary of
the Interior).

/

(e) Organization of Governing Body. The menner in

(1)

Release 83-1, 10-1-57
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organized and the titles to be given to this body
and to its officers are erntirely within the dis-
cretion of the Indians concerned. Howsver, the
constitution should specify the principal officers,
and it should indicate clearly the basis of repre-
sentation. .

If such representation is by districts it
is suggested that the boundaries of such
districts be defined.
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(2) The constitution should clearly indicate the
terms of &ll elective officers and the time
of all elections. In the event that =
system of staggered terus, such as that of
the United States Senate, is adopted thers
should be a clear statement indiciting which
of the members first elected shall serve
the longer terms and which shall serve the
shorter terms.

(3) The constitution should specify clearly who
is to call the first election, whether, for
example, it is to be an existing tribal
council or a special election committee or
-the Secretary of the Interior.

(4) Tt should designate the time within which
such election is to be held and the kind
of nctice that is to be given and indicate
who is to supervise the holding of the
election.

(5) Definite provision should be made for
authorizing the eppointment of non-elective
officers and members of special boards or
ccommittees for the various tasks the tribe
may wish to undertake, e.g., members of
land board, credit board, board of electiomns,
board of public works, etec. '

District or Community Organizstion. On the larger
reservations where it is not likely that all
members of the tribe will have identical interests
and problems and be able to act together on
immedistely local issues, cereful consideration
should be given to the formation of subordinate

districts or local community units of tribal

government. Particularly is this important where
communities, villages, districts or other similar
units have practiced some degree of local autonomy
in'local affairs.
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(1) Such districts or communities should be
based on realistic sccisl groupings of the
Indiars concerned. Whers such groupings
do not correspond with existing administra-
tive district lines these lines should not
be paramount. Some constitutions authorize
the governing body to redistrict as the needs
-develop; however, it may be well to provide
safeguards to prevent gerrymsndering.

(2) Consideration should. also be given to the

: powers that should vest in the local districts
and to the relationship that should exist
Letween the local districts and the tribal
government as a whole. .

(3) Enumersted Powers. The enumeration of powers to be
exercised by a tribal government and the extent to
which such powers will be subject to review by the
Department of the Interior must vary from reservation
to reservation in accordance with the desires and
experience of the Indians concerned and in the light
‘of special laws and treaties affecting the rights of
the tribe and its members. Following is a list of the
major powers which may legally be exercised by Indian
tribes, either because they are powers expressly
granted to organized Indian tribes by the Indian
Reorganization Act (or other statutes) or because
they are ordinary powers of local self-government

. which have never been withdrawn from the tribes. It
should be clearly understood that these powers are to
be exercised in conformity with the statutes and the
Constitution of the United Statps, and when applicable,
State laws.

(a) Negotiations with Government Agencies. The power
to represent the tiibe in negotiations with any
governmental agency is one of the powers which
the Indian Reorganization Act indicates such con-
stitutions should confer either upon a tribal council
or some other representative body of the tribe. The
purpose of this provision is to centralize res-
ponsibility for tribal affairs and to prevent any
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unauthorized body from claiming authority of the
tribe to transact business of any sort with any
‘governmental agency.

(b) Employment of ILegal Counsel. A second power which
should be included in every constitution is the
power "to employ legal counsel, the choiece of
‘counsel and fixing of fees to be subject to the
approval of the Secretary of the Interior." It
should be understood that counsel may be employed
in comnection with tribal activities requiring
‘general legal services, in the prosscution of
tribal claims, and in individual affairs of tribal
menbers when o authorized by the tribe and
approved by the Commissioner. Ordinarily the
trives do not finance legel assistance on private
matters. (83 IAM Chapter 7) ‘

(c) Veto Powsr Over Disposition of Tribal Assels. A
third and most important power which was conferred
by the Indian Reorganization Act, is the power
Mto prevent the sale, disposition, lease, or
encumbrance of tribal lands, interests in lands,
or other tribal assets without the consent of the
triba."

(1) Where bsforehand tribal lands have been
leased, casements have been granted, and .
tribal funds have been expended without the.
consent of the tribsz, the Indian Reorganiza—
tion Act forbids these practices with respect
to those tribes to which the prov151ons of the
act apply. (83 IAM 9)

(2) The power to veto includes by implication
the power to approve and the tribal governing
body may epprove any disposition of tribal
property in conformity with existing laws.
For example, tribal lands may not be leased
for periods in excess of those provided by
law, nor may tribal lands or interest in lands
be s0ld except under express law.
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(d) Advice on.Approp:iat;on Estimates. The Indian
Reorganizetion Act expressly pirovides that with
respect to each tribe organized under its
provisions, "The Secretary of the Tnterior shall
advise such tribe or its.tribal couacil of all
appropriation estimates or Federal prOJects for
the benefit of the tribe prior to the submission
‘of sudh estimates to the Bureau of the Budget
and the Congress." The coustitution should embody
this right to be advised. '

(e) Control over Tribal Property and Tribal Enterprises.
Under existing law recognized tribal officials are
‘authorized to spesk for the tribe in leasing or
granting permits upon tribal lands, in.making
exchanges of tribal lands and in assigning to
individual members of the tribe rights of use
and occupancy in tribal lands. Tribal constitu-=
tions should comntain a broad provision authorizing
the governing body or other tribal agency to
manage tribal lend and other property in con-
formity with Federal law, and to manage any tribal
enterprises in accordance with the terms of a
charter ‘issued to the tribe or an agreement approved
by the Secretsry of the Interior. More detailed
provisions of menagement amd comtrol may then be
embodied in rdinances which may be changed
without the necessity of a const tutional or
.charter amendment.

(f) Appropriation of Tri ibal Funds. The funds which
may be expended by a tribe are these which it
may raise on its own initiative through taxation,
privileges, and service fees, contributions, or
profits of tribal enterprises, or which Congress
may specifically make available to the tribe.

(1) The constitution should specify that the
governing body is to have discretion in the
appropriation of available local funds, or
whether appropriation measures should be sub-
mitted to popular referendum or to the Depart-
ment for review, or botn. (See 83 IAM 9)
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(2) Seme tribes have fourd it convemient to
distinguish between "local tribal funds"
collected by the tribal geveraing body
through taxation or cembributions or other-
wise subject to disposal without Departmental
approval, on the ome hand, and, on the other

- hand, "tribal trust funds" which may be ex-
pended only through supervisory actiom of
Congress or the Secretary of the Imberior.
(See 83 IAM 9)

(g) Taxstion and Levying Fees. The power to tax and

. levy fees may be exerc:.sed a8 60 nommembers of the
‘ 5y but where nonmembers
tradimg with the tribe or-'enjoying any privileges
grapted by the tribe are madeisubject to fees, -
taxing and fee levying ordimances affeuting such
persons are subject to review by the See of
the Inmterior. The Department is :vested: 3
with certain responsibilities Wlt ,j_,regard.
traders.

“Indian

(h) Requisition of Labor for Public Purposes. Unless
it is practicable for a tribe to raise adequate
funds to pay for all public enmterprises, it may be
advisable to imclude in the tribal enterprises
constitutional authorization to require community .
labor for public purposes, where this practice is -
consistent with tribal customs.

(i) Exclusion of Wrespassers from Reservation. The

pover to exclude nommembers from a reservationm,
if included in a constitutiom, should be qualified

© by regquiring Departmental approval of any ordinance
on this subject. The power to exclude nommembers
of a tribe from the jurisdiction of the tribe
should be qualified, inm the case of an open reserva=
-tion, by restricting such power to exclusion from
regtricted Indian lands. No such limitation is
needed for an unallotted reservation.
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(J) Law and Order. The power to enact ordinances is
empty unless the tribe can enforce its ordinances
through Jjudicial processes. The constitution
should provide for such judicial processes.
VWhether this Jjudicial machinery should deal with
ordinary misdemeanors will depend upon the jurisdic-
tion of the Federal and State courts within the
territory of the tribe. Offenses comitted on
reservation land and involving only Indians are
not subject to the jurisdiction of State courts
without specific legislation.

(k) Emipent Domain. Where the organized tribe con-
-templates public projects which may require the
acquisition of private land, rights~of-way, or
other property, the constitution should contain
clegr authorization for condemmation of property
of meémbers of the tribe in courts of competent -
Jurisdiction. Ordinarily the tribe does not
petition for condemnstion, such petitions to the
Department of Justice have been executed by the
Secretary of the Imterior, cor his authorized repre-
sentative, on behalf of the tribe, but in the name
of the United States.

(1) Regulation of Commerce and Use of Property. General
attthority to regulate the use and disposition of -
property; if granted to the governing body, should
be qualified by the requirement that ordinances
affecting nonmembers should be submitted for
Departmental spproval. The ordinary regulatory
power of local govermment may be exercised over
partnerships and associations of tribal members
as well as individual members, operating on the
reservation. Some tribal constitutions adopted

. under the Indian Reorganizationm Act include special
reference to the power to regulate subordinate
organizftions, and alsc include special mention of

" the power to charter assoclations for economic

' purposes. . ‘

(m) Control of Inheritance. While the inheritance of -
allotted lands is by act of Congress made subject
to State laws, the imheritance of personal property
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(n)

;(o)

(p)

(@)

(x)

or imbterests in tribal land other than allotments,
remains subject to the jurisdiction of the tribe.

Regulation of Deomestic Relations. -The power of
Tribes to maintain regulations governing marriage
and divorce has been recognized by Federal and
State courts. If a tribe desires to assume res-
ponsibility in this field, its ordinances need not
be subject to Departmental approval.

'Appointment of Quardians. It is recommended that

the power to appoint guardians by the governing

"body of an Indian tribe be qualified by the require-

ment that ordinances on this subJject be subject to
review by the Secretary of the Interior.

Membership. Authority to enact ordinances on such
matters as the manner of adoption and loss of .
membership, the definition of residence, and the
determination of blood quantum should be included
in the list of enumerated tribal powers. It may
also be listed either in the article on- membership,
or-elsewhere in the constltutlon

Fublic Welfare. The promotion of public health
and education, the encouragement of Indian handi-

-crafts, the administration of charity, the con-

servation of natural resources, and generally, the
advencement of the public welfare may properly be
included among the emumerated powers of the council.

Control of Elections. It is advisable to include

in any constitution a general authorization to enact

ordinances or resolutions governing the details of
nominating and electing officers. 'Even though the
constitution and bylaws contain general provisions

‘on this subject, some related matters may require

future action to sccommoiste chenging needs. The
authority of the governing body to take such action

"~ should be clear. In addition to the appointment of
election boards, approvel of the ballot, eligibility
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- candidstes, polling places, sbsentee balloting
“procedures, selection of officials, dates, notices,
the ordinance should also provide procedures for
settling disputes, recounts, challenges, registra-
tlon,of protests and such other pertinent provisions
as may protect the votlng pr1v1leges of the- trlbal
members. . )

(s) -Regulatlon.of Procedure of Tribal Government. Many
matters will arise in the conduct of tribal affairs
" that will require regulatlons by the governing body.
~ Each comstitution’ should comtain general authority
" to regulate the procediire of the governing body
itself and subordinate tribal agencies and tribsal
officials. It may also be desirable to include in
this statement express authority to app01nt and -
“remove subordlnate tribal offic1als.

(t)  Delegation of Powers. A genexal=constitutional.
principle is that powers imvolving the exercise of
discretion should not be delegated by a law- = . -
making body to any other body or official unless
such delegation is authorized by the constitution:
which establishes such bodies. Tribal constitutions
should provide expressly for the governing body to
delegate any of the foregoing powers to subordinate

- boards, committees, or officials, to district or -
community units of tribal government, and to
cooperative associations under tribal government
‘control which are opem to all members of the tribe,
reserving the right in the governing body to review
.any action taken by virtue of such delegated power.

(%) Acceptance of Future Grants of Power. As the organized
- Indian tribes acquire experience in self-government, they

‘should assume larger responsibilities’ in managing their
- own affairs ard seek additional grants of power. The.
necessity of amending the constitution to provide for
such added powers may be avolded if, following the list
of powers, a provision is included authorizing the
governing body of the tribe to exerC1se any further.
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(5)

(6)

&)

powers that may in the future be delegated to the
council. Such powers may be delegated by ‘the Secre-

tary ef the Interior, in matbers falling within his

Jurisdietion, or by other officials or agencies cf
Government .

Reserved Powers. The omission of any powers now vested
in the tribe under existing law from the listing of

- gnmumerated tribal powers might be econstrued as perma-

nently depriving the governing body of such powers. In
order to aveid this, it is well tc inciude in the con-

 stitutien a specific statement that any powers pre-

viocusly vested in the tribe, but neot expressly con~

ferred vpon the governing body by the constitutien,

shall not be abridged but shall be reserved to the mem-
bers of the tribe and may be exercised through:appropriste
oylaws or constitutional smendwents.

Mapner of Review. Wherever Departmental approval or
review of tribal action is required by law or by the -
terms of the tribal comstitution, provision sheuld be

‘made for the submission of tribal resoclutions or
‘ordinances to the Secretary of the Interior. The

following procedure has been generally adopted: Tribal
ordinances or resolutions which are subject to Depart-
mental review are submitted to the Superintendent. If
he approves, they become effective, unless rescinded
by the Secretary of the Imterior within 90 days after
‘their enactment. If he disapproves, the tribal council
mey appeal to the Secretary. The Secretary mey over-
rule the decision of the Superintendent at the request
of the tribe. (Ses 83 IAM 6.6B)

Executive Responeibility. Tribal constitutions
generally bave left the administration and executiorm

of tribal ordinences and resolutions to the governing
bodies or such subordinate committees or officials as

the governing bedy may appoint. Tribes whose affairs -
are meny and complex may well comsider the advisability
of providing for separate legislative and executive
powers. Tribal comstitutions may properly confer upon
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the executive head of the tribal govermment considerable
responsibility for the enforcement and administration
of all tribal ordinances and resolutions, lncluding the
power to issue rules pursuant to such cordinances and
resolutions. Such separation of powers should make
possible a strong ceatralized govermmert which other~
wise cannot effectively operate if all decisions,
important or trivial, ars left to the governing body.

Place of Judiciary. Most tribes have made the judicial
arm-of the tribal governmert strictly responsible to
the council. This is a simple plan which secures
centralized responsibility ard may be mere suited to
the needs of tribal governments than an independent
Judiclary with power to declare council ordinances un-
constitutional. The constitution should specify
whether judicial officers are to be appointed or
elected to office.

Conduect of Elections and Nominations.

(a) Right to Vote. The constitution should clesrly
specify qualifications required for the right of
voting in tribal elections.

(1)  For tribes within the provisioms of the
Indian Reorgeanization Act,’ the statement
of qualifications should conf:.m with
Sections16 and 19 of the act, which provide
that the members of a tribe over the age
of 21 may vote in elections to adopt or
amend the constitution or chsrter. In all
other elections the tribes may prescribe
the customary minimum voting age.

(2) The constituticn may provide for a reason-
able residence requirement, or absentee
balloting procedures, or both, to be pre-
scribed even for voting on amendments when
the constitution is adopted under the Indian
Reorganization Act. In the case of a
charter granted under Section 17 of the
Indian Recrganization Act, only resident
voters are eligible to participate and
appropriate provisions in the charters should
‘be included.
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(3) With respect to elections, e.g., elections:
for office and refererdum or rescall elections,
thep%?ibejmhy,pre3cribe such age, residence,
or other voting qualifications as it deems
proper. Tribal governing bedies should
consider that eligible sbsentee members have
a right to participate in the berefits of
tribal resources and serious consideration
shauld be given to permit their participa-
tion in:all elections affecting the manage-
ment or disposition of tribal resources.

(b) Time and Place of Voting. The constitution should

' specify the time and place of elsctions or empower
the governing body to fix such time and place by
ordinance. It ie usual to require that notice
of elections should be given in sufficient advance
of the election date to afford all candidates a
fair opportunity to present their candidacy to the
people. :

(¢) Manmer of Voting. ' Unless tribal traditions or
special circumstances require otherwise, it
should be recommended that voting in all popular
elections be by secret ballot. Provisions should
also be made for absentee balloting by members
absent from the reservation.

(d) Nomimations. The constitution should empower the
governing body of the tribe to epact ordinances
or resclutions governing nowination procedures.
Alternatively, the constitution should prescribe
a definite procedure for making nominations to
tribal office, requiring such nominations to be
made on" or before a certain -date, specifying
whether the nomination is to be made by one per-
son or by a larger number of members (as by
petition), and indicating the duties of the secre-
tary of the governing body or cther officials in
making the nominations public.
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(10) Vacancies and Removal from Offics.

- (&) Forfeiture of Office. Many tribsl constitutions
have provided that a member of the tribal govern-
ing body shall automatically forfeit his office
when he is absent from a certain number of council
meetings without acceptable excuse or if con-
victed of certain offenses. In some constitutions
it has been provided that automatic forfeiture
of office will follow from conviction of a felony
or of a misdemeanor involving dishonesty or moral
turpitude. ' '

(b) Impeachment. Substantial reasons other than those
above given may warrant removal from office through
impeachment proceedings. In specifying the proce-
dure to be followed in such proceedings, the tribal
constitution should provide for adequate notice
to the accused of the charges against him and
for a fair hearing upon such charges. Ordinarily
only elected officials are liable to impeachment,
appointive officials being subJject to removal
by a simple majority vote of the same body that
appointed them. . '

() Popular Recall. Any provision fcr popular recall

of elective officials should specify the type of

. notice or petition required to set the recall :
procedure in operation. It should specify further
whether the incumbent officer shall remain in his
Position in the interim between the filing of the
petition and the cornclusion of the recall election.
It should sp=cify that the election on the question
of recall will be held preceding any proposed elec-
tion of another person to £ill the same office.
.Thé constitution should also specify whether the
incumbent official may be a candidate for re-
election. :
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(d) Vacancies. Each constitution should specify how
vacancies in elective offices are to be filled.
Ordinarily the filling of vacancies can be done
by interim appointment by the goverming body of
the tribe although the office was originally
filled by popular vote of the whole tribe. How-~
ever, individual districts or comminities should
vote or asppoint toc fill a vacancy if the office
was originally filled by electlon.withln,these
local units.

(11) Popular Partlcipation‘ln Government .

(a) Means of Informing Trlbes of Official Acts. The
members of the tribe, to participate in Their
tribal govermment effectively amd intelligently
mist be informed currently of tribal affairs.

On-a small reservation this- purpose may be
served by encouraging tribal members to. attend
council meetings. On a larger reservation,
where such attendance is difficult; the constitu-~
tion may require district representatlves to
- render regular reports to their constituents
concerning the activities and future plans of
the tribal governing body. The posting of tribal
resolutions and ordinances in public places may
be useful in creating an enlightened public
‘opinion concerning tribal affairs. Where finances
permit, it may be possible to publish ordimances;. . -
-.resolutions and minutes of council meetings for
public distribution.

(b) Inmitiative and Referendum. Imitiative and referen-
dum serve two important purposes. - Im:the first
place, they give the people of the tribe a degree
of security against oppressive tribal legislation.

In the second place, the initiative and referendum
should help irtent ¥y popular interest, discussion and
“criticism of tribal affairs and policiles by giving
the mewbers of the tribe a direct voice inm these
fields. Constitutional provisions cn this subject
may be of three types:
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(1) A provision permitting a group of individuals
on the reservation to require a referendum
vote om-any ordinance already enacted by the
governing body of the tribe.

(2). A provision allowing the calling of such an
e€lection either upon - an ordinance aslready
enacted Gr upon ome proposed but not yet voted
upon by the coun’cil.

(3) A prevismn making it mandstory that the
tribal council gubmit certain matters to
popular referendum even without the circula~
tion of & petitien i

(e) Popular Parbicipa‘tlon in Committees. Attention
should be given to. the- advisabllity of enlisting
the widest possible active support and participe-
tion of members. of the tr:.be ‘in the administration
‘of tribal affairs. This may be accomplished in
part by appointing to special. committees or boards
.those members of the tribe who have constructive
criticism and suggestions to make concerning tribal
affairs and by delegating to such boards authority
and responsihility for the performance of special
tasks.

(12) Bill of Rights. Certain tribes have imcluded in their
constitutions provisions desigmed to protect individual
members and tribal minorities against oppression by the
tribal govermment. Guarantees of individual rights
hayve been included under four headings

(a) Right of suffrage,

(b) The right to participate in tribal resources
end enterprises,

(e¢) Civil liberties, e.g., freedom of worship, .
conscience, speech, press, assemblage, petition
and sssoclation, and,

(d) Rights of accused.
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(13) Adoption of Comstitution and Bylaws. Each constitution
should comtain, as ivs final provision, a statement of
the conditions under which it is to become effective.
™is statement should be drafted in the terms of
Section 16 of the Irdian Reorganization Act by those
trives within the purview of that act.

Trival Bylaws. The writter provisions of tribal govermment pre-
scribing proc dures and regulations for the internal operations

of the governing body and subordinste tribal offices can be set

forth in bylaws. Such bylaws may be a part of the constitution @
or, in the case of tribes incorporated under the Indian Reorganiza-

tion Act, the tribal charter of incorxrporation. The substance of
such bylaws to be comsidersd are suggested belcw and these g~

gestions are not to be considered preclusive of others:

A. ‘Duties of Officers.

(1) President, Chairman,.or Governor. The duties of the
: principgal officer of the tribe may be defined narrowly
as those of a presiding officer in the governing body
of the tribe, or broadly as the duties of the chief
executive officer of the tribe, charged with general
responsibility for the administration of tribal
ordinances and resolutions.

(2) Vice-Chairman, Vice-President, or Lieutenant Governor.
The position of vice-chairman, vice-president, or
lieutenant governor is set up in some, but not all,
of the trival constitutions thus far adopted. The
need of the particular tribe should be determinative.

(3) Secretary. In specifying the duties of the secretary,
- it should be recommended that thls officer be specifi-
-cally requlred among his other duties to furnish
copies of the minutes of all meetlngs to the Commissioner
of Indian Affairs and to retain copies of such minutes
for inspection at 8ll times by members of the tribe.
This officer is normally responsible for officially
-recording the business of the governing body, official
record maintenance, correspondence, issuing publiec
notices, and similar requirements which may be included
in the constitution and bylaws cr charter.
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(h) Treagurer. The dubties of the treasurer should be care-
c"u.l_'Lv iefined so as to secure an orderly administration
of tribal finaznces. .The treasurer shovld be required to
furnish & boad satisfactory both to the council amd to
the Commissiouer of Imdian Affairs. (See 83 IAM 9)

(5) Other Appointive Officers. Gemeral provision may be
made for the appointment and removal of additionsal
officers, boards, or commitiees, the duties of which
shovld be cle arly defined by Oﬂd_nance of the coumrcil.

B. ‘Quslifications of (Offics. . T.he bylaws should include & clear
statement of the qualificatiouws Ffor elsctive offices, e.g.,
age and residence requirements, and exciuding persons who
have been convicted of offenses of specified types, etc.

C. Imstallatlion of Officers. The bylews may properly ineclude
a brief statewent showing how the election of officers is
to be certified amd wihen such officers are to assume office.
.They may or may not include g prescribed oath of office.

D. Salexies. The bylaws may specify how official salaries are
to be fixed and may include maximum figures beyond which
salaries mey not be paid. Tribal funds on deposit in the
Treasury of the United -States may be used for salaries only
when appropriations therefor have been ‘made by Congress.
Tribal funds held in the treasvzry of the tribe may be used
by the tribe for salaries Wthout special act of Congress.

(83 1AM 9)

E. Meetings and Procedure.

(1) Date and Place of Regular Meetings. The bylaws should
specify when meelings are to be held and should either
specify the place of such meetings or provide for the
fixing of such place e, from time to time, by the
governming body. In fixing the frequency of meetings,

careful consideration should be given to the specific
tasks to b2 performed by the governing body. If costs
or other considerations make the holding of regular
morthly meetings impracitical, a special executive
committes with power to act on behalf of the council
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‘officer o
‘menmbers of the governing body or a certain number of
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during its absence may de desired. Ordinarily tribes
have found thait a rigid requirement of meestings, place,
etc., are regirictive and more Fliexibility is obtalned

Joy granting constitutional authority to the governing
‘body to regulate such matiers by resclution or ordinance.

otings. Provision should be made for the
special meetings, eitbher by the presiding -
the governing hody or by a certain number of

P

Special M
calling o:

i Fb

members of the tribe. The procedure to be followed in

iling notice of such meetings and the mmber of days!
or hours' notice Lo be given should be specifically
provided for. ‘

Quorum. The bylaws of any tribe should include a
definite statement as to the number of tribal council-
men necessary Lo consvitute a gquorum.

Rules of Order. Some tribes may wish to include
specific rules «: order, or statements on the order of
business to be followed. However, it may be advisable
t0 omit any definibe provisions on this subject from

the constitution and bylaws and allow the governing

body to determine matters of this sort by ~»rdinarce in
the 1light of their experiercsd nead. If execubtive
sessicns are authorized it is desirable to provide that
sunstantive actions taken in eXecutive sessions be
publicized to tribal mawbers. It may alse be deairable
to provide that votes of councilmen be either by
acclamation or by roll call, so that the people of the
tribe may kunow how their represerntatives vcte on

"specific issves.

General Tribal Mestings. If general councils or tribal
meetings are authorizned, the oylews should specify when
and where they are t¢ be held, what powers are to be -
exercised, and what iz tc constitute a quorum, and
what record should be made of decisions reached at such
meatings.
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(6) Ordinances and Resolutions. Where reference is made
in the counstitution itself to ordinances and resolu-
tions and where the distinction between the two is
likely tc cause confusion, it may be desirable to
include in the bylaws an explanation of this distinc-
tion. (See 83 IAM 6.6B) It is desirable, whem feasible,
to require that tribal ordimances and resolutions be
published for the tribal membership.

(7) Llegislative Forms. To secure the validity of tribal
ensctments, it may be well to provide that all ordinances
and resolutions begin with standard prescribed headings,
or be distinguished by a tribal seal, or other means.

(8) Minutes and Records. It may be desirable to include in
the bylaws some provision for the preservation and-
inspection of the minutes and records of the delibera-
tions and enactments of the tribal governing body.

6.10 Incorporation of Tribal Organizations. Indian tribes have been
‘acknowledged to have "corporate status" for various purposes.
(See Handbook of Federal Indian Law, p. 277). However, the
subject of incorporation of tribal organizaetions is treated
here in terms of their incorporation by written charters
‘issued under express Federal and State laws of incorporation.
Such a charter is an instrument of delegation of specific
authority from the Federal or State govermnment and vests res-.
ponsibility concurrent with the authority delegated.

Incorporation of a tribal orgsnization by charter from a State
governmment is governed by the State's corporation laws. The
specific provisions of the State's corporation laws should be
analyzed to ascertain whether they offer significant advantages
for the operation of the particular tribal organization. State
governments issue both municipal and business charters of in-
corporation. (The Pueblo tribes of New M:xico have been recog-
nized as being incorporated by virtue of an early act of the
Territorial governmment of New Mexico which was extended by the
orgavic act of the State of New Mexico. (Handbook of Federal
Indian Law, p. 399-400) The nature of their corporate status is
not entirely clear, although they have been classified under the
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category of a "municipal corperatiom." (See Op. Sol. : 4M
29%66, August 9, 1939). The Red Lake Fishery, a trlbal "business
organization of the Red ILake Caipppmag, is dlSO 1nﬁorporated
under State laws of Minnesota.)

State chartered tribal organizabions, however, in the shsence

of special Federal enabling leg¢s¢az1:n must he limited in their
operations by complying with regulations of the Secretary of the
Interior insofar as their operaticns invelive trust property.

Incorporabion of a itribal organization by charter frem the
~Federal Covernment is governsd by +the Indfian Recrganization Act
of Jume 18, 1934 (48 Stat. 984), the Ckiahoma Welfare Act of
June 26, 1936 (k9 Stat. 1967), or the Alaska Reorganization Act
of May 1, 1936 (49 Stat. 1250). {8ee Illustrations 1, 2 and 3)
'The pertinent previsiens of these aets should be analyzed to
ascertain whether they of fer significant advantages for the,
operations of the particular tribal organizatisn. Only those
tribes that come within the purview of these acts may receive the
‘charters for which the acts provide. UThe charters issued by the
Federal Covernment pursuant to those acts may be either of
mmicipal or business character.

The following subsections offer suggestions to be considered

in those cases where incorporation under the specisl Federal

law is d&termined to be realistically advantageous and needed
within the trike's particular situation:

A. Purpose and Form.

(l)-General. The chief purpese ef incorporatien is to pro-
vide modern methods of conducting business and utilizing
resources. It is necesgary, therefere, that the charter
of incorporation set forth elearly the objectives of
the tribe amd the noture of the ecorporate structure.

(2) Basis of Incerporsbion. Each corporate charter should
contain a statement of the two facts which must be
shewn in order to authorize the sybmission of a
_charter to a vote of the Indians concerned.
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(a) 'That the tribe is organized under a constitution
and pylews ratified and approved pursuant to
Section 16 of the act of June 18, 1934 (48 Stat.
98k}, as amended by the act of June 15, 1935
(49 stat. 378).

(b) That more than one-third of the adult members of
the tribe have petitioned that a charter of
incorporastion be granted to such tribe.

"~ (3) Durstion of Corporatiocm.. Ordimarily & tribal corpora-
tion has perpetual succession. This sheould be clearly
specified in the charter. '

(4) Monagement. Each charter should clearly specify the
manner in which the various powers included in the
corporate charter are to be exercised.

(a) Many tribes have placed this menagement responsi-
bility in the tribal geverning bedy. Since this
body is political in nature and is subject to
frequent displacement by the electorate, conbinuity
of control ovér tribal enterprises is often um-
sgbisfactory. The tribe should carefully con-
sider the use of corporate Roard of Directors -as
a mansgement deviece. Such a proposition would
permit & clear-cut delinestion of competitive
profit seeking business operation from those
activities which are largely municipal or govern=~
menbtal in nature included in the constitution and
bylaws.

(b) The tribe might comsider the feasibility of engag-
ing skiiled and experienced personnel in the field
of business apd industrial memagement, by contract
or otherwise. The corperate governing body should
be authorized to delegate freedom of action to
such personnel, retairing, however, the right to
review decisions.
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B. Corporate Powers.

(1)

(2)

General. The powers which may pe conveyed by a charter,
in-the discretion of the tribe and of the Secretary of
the Interior, are set forth in Section 17 of the Indian
Reorganization Act. Not all the powers enumersted in

. SBection 17 are new powsrs. The tribes previously

possessed, for example, the power tc lease land, with
the approval of the Secretary of the Interior (act’of

. Pebruary 28, 1891, 26 Stat. 795; act of August 15, 189k,

28 Stat. 305), to manage and dispose of chattels belong-
ing to the tribe, to purchase real and personal property,
if funds were available, or to take property by gift

or .keguest.

Acqguired Powers. The chief additional powers which a
tribe may exercise through a charter are:

(a) Contracts. The general power to make contracts
binding upon the tribe for the future.

(b) - leases. The power to lease tribal land or to

: grant permits for the use of tribal land for
certain purposes without Departmental approval.
This, of course, does not mean that the corpora-

- tion may lease in excess of the 10 year limita-

tion contained in Section 17 of the Indian
Reorganization Act. (e.g. Section 6 of the Indian
Reorganization Act (lliustration No. 1) requires
all leases,.permits and timber sale contracts to
conform to Secretarial regulation of community
grazing and timber lands, and even though a
tribe charterec under the Indian Reorganization
Act may, as authorized in its charter, vote to
terminate the requirement of Secretarial approval
of leases on tribal lands, the tribe cannot over-
ride the trust responsibility of the Secretary of
the Interior of trust land. It is gpparent that
special enabling legislation will be reguired
before Indian tribes can assume those certain
authorities and responsibilities which impinge
upon the basic Federal trusteeship.)
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(c) Control Over Income. The power to receive money
due under any leases or contracts which the tribe
may make, except timber sales contracts, and also
money received as profit from any tribal eater-

 prises, and to spend such income for the benefit

of the tribe or to distribute such income per capita

among the members of the tribe. Timber sale
contracts by the Act of February 1k, 1920 (41 Stat.
415; 25 U.S.C. 413), as amended, are required to
be deposited in the United States Treasury.

(d) To Sue and Be Sued. The power to sue for the
protection of its rights, and to be sued, if the
tribe infringes upon the rights of its members
or of any outsiders. (See Handbook of Federal
Indian Law, p. 283).

(e) Corporate Status. The power to carry on business
as & corporation.

(f) To Borrow Money. The right to borrow money from
the revolving fund set up under Section 10 of the
Indian Reorganization Act, or from other sources,
and to use money so borrowed for tribal enter-
prises or for loans to corporative associations
and individual members of the tribe.

Nature of Corporste Property. It is well to include in any
corporate charter a statement explaining that corporate

" property is identical with tribal property and emtirely

distincet from individual property. Individual property
owned by members of the tribe may not be made subject to
corporate debts or liabilities. The tribe is not relieved
of any existing debts or liens by incorporating, but these
debts or liens (for instance reimbursable charges on tribal
land) remain valid against the incorporated tribe umtil
they are paid.

Corporate Accounts. Tribal constitutions should contain
provisions requiring that accounts of the financial affairs
of the tribe shall be kept and shall be open to inspection
by the members of the tribe, that the treasurer of the
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tribe shall be bonded, and that certain regular procedures
shall be followed in all disbursements of money.  If adequate
provisiens on these points are not included in the constitu-
tion or bylaws of a tribe, the dsficiencies may be corrected
in the corporate charter. (83 IAM 9)

E. Manner of Amendment. Since Sechbion 17 of the Indian Reorganiza-
tion Act is silent as to the manher in which charters may be
amended and since the power of amendmernt is one of the -powers
incidental to the conduct of <orporate business, the method
of amendment should be defined in each corporate charter.

(l) The procedure for amending the charter should be
similar to that regquired for the original adoption
of the charter. This means that & majority vote of
the adult resident members of the tribe at an election
in which 30 percent of the eligible voters vote will
be required for an amendment of the charter.

(2) Any proposed amendments to the charter should be
" approved by the Secretary of the Interior before sub-
mission o a vote of the resident members.

F. Manner of Ratification. Each tribal charter should contain
a clause specifying when the charter is te be effective.
Section 17 of the Indian Reorgamization Act specifies "that
such charter shall not hecome operative until ratified at
a special election by a majority vote of the adult Indians
living on the reservation." When a charter has been ratified
by tribal vcte, it is not necessary to resubmit the charter
to the Secretary of the Intericr, as may ve required in the
case of tribal constitutions and bylaws. Since the Secretary
is given the respcnsibiiity of issuing the charter in the
first place, his responsibility is completed when the charter
is submitted to the vote of the Indians, and the charter
becomes effective as soon as the Indians have ratified it.

G. Enumeration of Powers.

(1) Aéquisition and Ownership of Property. Under a corporate
charter, a tribe may acquire and hold property, real
and perscnal, in i%ts own name.
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(a) This does not '‘mean that title to tribal lsnds or
o tribal funds held by the United States will be
. turned over to a tribe upon 1nco*porat¢on
OSpseial leglslatlon would be requlred to effect
that reou_lt

(b) Under contracts which the tribe may make after it

© is incorporated, grazing rentals, tinmber fees, or
any other income or property received through the
medium of such contracts, except timber sale con-
tracts, may be taken directly into the tribal
treasury :

(¢) "Likewise the tribe may, in its own name, purchase

' land from its own members or from other sources,
or may purchase any of the products or materials =
that mey be needed for the operation of tribal -
enterprises, e.g., cattle, lumoor, commodltles,
or building materlals

(d) Each corporate charter should include a statement
of the statutory power: "To purchase, take by
gift, bequest, or otherwise, ownyhold * * * .

. property of every’descrlntlon, real and personal "

(2) Management and Ogiratlon of Property. Section 17 of the
Indian Reorganization Act specifies the power to "manage,
opersate, *¥.%¥ ¥’ property of every description, real and
personal. ) , e ® :

(&) - Under. this statutory power theﬂ;ncorporated t”ibe
may utilize the lands and resourees that belong
- to the tribe (not including lands or other property
of individual memoerb) for the gnneral beneflt of
“the tribe.. : .

~ (b) It may engage in any of the activities for the
. development of tribal resources that have hitherto
" been carried on by Indian Service officials or by
o pvlvate Ilessees: and traders.
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1(0) It may go into the business of mining,; lumbering,
egttle raising, or retail urade, or any other
lawful dusinsss, uu1¢+dlng trital land ané re-
sburcss.

'_(d) This power of managemert is ‘subject to certain
' Iimitations for “the protection of tribal resources.

(3) Dispos:.t*on of Property. A third power cited in

~ Section lT'Q? the Indian Reorganization Act is the
power to "dispose oP property of every description,
real and persomal.”

(a) This means that the txibe may spend the income
wvhich it received, may grant leases or permits
for the use of tribal land, and may sell property
of the tribe. '

(b) Speciflc statutory limitetions forbid the sale
of land within the reservation or the leasing of
such land for a perlod in excess of the statutory
limit.

(%) Exchenge of Corporate Interests for Allotted Lands.
Section 17 of the Indian Reorganlzation Act expressly
declares that the powers above discussed shall be

- construed te include the power "to purchase restricted
" Indlan lands and to issue in exnhange therefor in-
"~ terests in corporate propertv. Unéer this power
~an Indian tribe may purchase allotted lands or in-
“terests in deceased allotments whether owned by mem-
~bers of the tribe or by nommembers of the tribe.
"Where a tribe does not have sufficient funds, the
statute provides that instead of paying cash for
- restricted lands purchased from members, the tribe
. mey grent in exchange interssts in corporate property.
Several types of such corporabe interests may be dis-
“tinguished, as foTlows :

(a) Tre trive may a551gn a spscific tract of tribal
land for the use of the individual who transfers
‘his lard to the trive. This is referred to in many
" tribal constitutions as an "exchange assignment."
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(b)

(e)

(a)

The member of a tribe transferring restricted
lands or heirship interests to his tribe may
receive in exchange a proportionate interest in
some larger tract of tribal land. An Indian
might transfer a one-half interest in a 160-acre
allotment of grazing land and a one thirty-second
interest in a 640-acre allotment and receive in
exchange & share in a tribal grazing unit
equivalent to 100 acres in the case specified.
It would not, however, refer to any specific
hundred acres within the unit. The member could
either run his own stock on the tribal range or
receive the value of a permit covering that

carrying capacity.

The member may receiverin.éxchange for lands or
interests in land transferred to the tribe the -

- right to graze a certain number of head of

cattle on tribal land for a specified period of
time. Such an assignment, like the asssignment

of & "roving" acreage, falls within the "exchange
assignments” provisions of many tribal constitu-
tions. The kind of arrasnmgement provided for in
(a) and (b) may be useful in consolidsting heir=-
ship lands under tribasl ownership. The individusl
Indian transferring his inherited interests or
allotment to the tribe in exchange for an interest
in & grazing unit, or & permit to run a specified
number of livestock should derive more income
than he could receive from the leasing of his
gcattered holdings. The trlbe benefits by having
an increased tribal aresa.

A fourth type of corporate interest that might be
granted in exchange for transfer of restricted
lands {to the tribe would be in the form of a
corporate bond. A bond is a promise to pay
meney over & period of years, secured in some
way. The security might be a pledge of certain
income, or & mortgage on chattels belonging to

"~ the tribe. As an alternative to this form of
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security, the individual trensferring his land

16 the tribe might irelude & provisien in the
deed to the effect that the land or part: of it
should revert back te him in the évent of a8
.defamlt in the purchase price.

(e) Any other form of corporate imterest that may be
‘worked oub, in addition to those listed above,
would be imcluded im the power "to d#sue inmterests
in corporate pre’perty in exchange for reatricted
'Inéian land:s.

The Borrowing of Momey. In addition to the cerporgte
pewers specifically memtiened in Section 17, that -

- gection alse autherized the inclusien in & corporate
charter of “such further powers as may be incidental
to:thé cend.uct of corporate business, not inconsistent

with law." One of these Purther powers is the power

" %o borrew monmey. With respect to losns from the

‘Indian Credit Fund, the regulstions of the Interier

Department specify the cenditiens 6n which losns may
e made te Indian tribes. Be g need not he -
limited te the Indian Credit thd, however. If the
tribe desires to authorize borrowing from other govern-

- mertal agencies y from members of the tribe, or from
~ other sources, limitations sheuld be included to pre=

©

o

vent plx_mging the tribe into excessive debt.

Corporate Seal. Another pewer incidentsl to the
conduet of corpérate business is the power "to ad;ept P

‘use, and alter at its pleasure & corporate seal." The
- corporate sedl is used to validate official d.ocments
of the corp@ra:bion. _

.,mngg;anﬂ Perfamigg nf Contracts. A further power

. necessary to the corduct of corporate business is the .

power "to make and perfarm contracts and agreements.”

This statement of power should be accompanied by prudent

i ;

 Reéleanse 83-»1 »

qualifications designed to prevent the tribe from
ineu:rring unwise or excessive financial obligstions.

Pledges and Assignments. A tribal wrperatian must be
prepared to offer security for the faithful performance

’taf its. ::antractml obligations. If the tribe borrows
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money from a governmental agency or from a private
perscn, the agency or person is likely to insist upon’
some arrangement whereby he may protect himself in
case the tribe fails to meet its obligations. The
Indian Reorganization Act forbids the grant of any
liens on tribal land by way of security. It is, there-
fore, necessary to rely on other forms of security
that will be fair to the tribe and to those from whom
it wishes to borrow money. Two types of security are
suggested: (1) A pledge of chattels and (2) an
assignment of future tribal income. Whether the
security is & pledge of chattels or an assignment of
future income, it cannot be touched unless the tribe
defaults in its primary obligations.

(9) Deposit of Corporate Funds. Under previous practices,
most tribal funds have been held in the. United States
Treasury, subject in some cases to appropriation by
Congress and in other cases to expenditure in the dis-
cretion of the Secretary of the Interior. When the
tribe is given authority to enter into business as a
corporation and to:acquire, own, manage, and dispose
of property of every description, which includes money,
the tribe will necessarily handle sums of money and the
charter should specify how these funds are to be
deposited.

(10) Legml Suits. One of the powers incidental to the
conduct of corporate business is the power to bring
suit against other parties. It follows that if the
tribe is to have the right to bring suit, it must in
turn submit to suit when it violates its agreements
or injures its own members or other individuals.

(11) Corporate Dividends. A further power incidental to
' the conduct of corporate business is the power to dis-
tribute business profits. The income which the tribe
may secure through the use of tribal resources should
be devoted in the first place to paying debts which
the tribe may incur in the conduct of its enterprises.
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Any remaining profit may he deveited to publiic purpeses of
the tribe or may be distributed per capita among the
mewbers of the incorporated tribe. '

(12) Further Incidenmtsl Powers. In order to make certain that
any further incidemtal powers not expressly mentioned
in the list of corporasbe powers shall nob be denied to
the incorperated tribe, language reserving the right to
exercise them ghould be ineludesd.

E. Limitations on Corporabe Powers. The Ipfian Reorganization Act
imposes certain limitabivas on tribal organizations chartered
under its authority. These limitations shouid ke congidered
in the charter, along with experience the tribe and its mem-
bers have had im business affairs, the character of the
interests with which the incorporated tribes may have to
dezl, arnd the possibilities of unwise or harmful exploita-
tion of the resources of the reservation. Limitations te
be considered are as follows:

(1) sale of Land. imder the Indian Reorganization Act, an
incorporated tribe may not sell or mortgage any tribal
land, or interest in land, included within the limits
of the reservation uniless otherwise provided by law.
Each charter should specify this restriction.

(2) Manmagement of Tribal Property. The power to manage
and eperate tribal property is subject to limitations
imposed by Section 6 of the Indian Reorganizastionm Act:

"The Secrebary of the Interioer is
- directed to make rules and regulations for
the coperation and management of Indian
forestry units on the principle of sustained-
yield management, to restridt the number of
livestock grazed on Indian range units to the
estimated carrying capacity of such ranges, and
to pramudgate such other rules and regulations
ag may he necessary to protect the range from
deterioration, to prevent soil erosions, to
assure full utilizatien of the range, and like
purpeses." o
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(3) Leasing of land. Section 17 of the Indian Reorganiza-
tion Act limits the power "to dispose of property.”
Tribal lands within the limits of +he reservation
may not be leased for a peried exczeding ten years,
which is the period provided by law at the time the
Indian Reorganization Act was adopted. Additional
limitations on the léasing of land ceuld be comsidered,
such &s:

(a) Prior review by the Secretary of the Imterior
or Commissioner of Indian Affairs, or their
authorized representatives, of individual
leases or ordinances and reselutions setting
out tribal leasing practices.

(b) Fixing maximums in terms of acreage, value or
time within which the tribal corperation may
transact lease agreements without prior review.

(4) Borrowing of Money. The power to borrow money always
invelves the risk that the corporate officers may over-
burden the future income of the tribe by borrowing
large sums of momey. A suitable limitation on the
borrowing of money te¢ consider is the fixing of a
maximum indebtedness which the corperate officers may
conbract .

(5) Making of Comtracts. The power to make combracts
other than for the disposition of tribal property
covers three large fields. '

(a) The tribe may make ordinary commercial conmtracts
in cemnection with tribal enterprises, contracts,
for instance, under whiech the tribe purchases
breeding stock or sells beef cattle, acquires
equipment, or other personal or real property.

(b) The tribe may enter inte comtracts with govern-
mental agencies of the United States or of the
State or counbty, whereby such agencies agree to
offer the members of the tribe certain govermmental
services in exchange for a meney payment or for
some equivalent in service.

Release 83<1, 10~1-57

1AM REISSUE
FEBRUARY 1984



TRTBAL PROGRAMS _ , 83 1AM 6.10 H (5) (e)

TRIBAT, GOVERNMENT

(¢) The tribe may contract for the employment of
tribal employees, anG for other expenses of
government, such as censtruction of a council
house, a community gymnasium or swimming pocl, or
a wzter filter plamt. Limitations on contracting
should be written into the charter appropriate to
the experience and capacity of the corporate
officers. These limitations could be in the form
of':

(l) Regquiring prier review or approval by fhe
Secretary of the Interior or the Commissioner
of Indian Affairs.

(2) Specify a maximum in terms of dollar value
involved in the contract.

-(3) Specifying type of comtracts which may
' be executed without further approval.

(6) Pledging or Assigning Chattels or Future Income.
ILimitation on the pledging or assigning of chattels or
future income to comsider writing into the charter
are: : .

(a) Fixing %he duration of time in advance for which
future tribal income may be pledged.

(b) Stipulating that the amount of such pledges
should never exceed a fair proportion, say
one-half, of the tribal income, or that the

' pledge or assignment should cover not more than
one-half intersst in any note, contract, or
other source ¢f future income.

(¢) TInclude a requirement of temporary Secretarial
approval for all such piedges or assignments.

(7) Depositing Tribal Funds. TIn order to protect the funds
of the incorporated tribe, some provision should be
included in the corporate charter, safeguarding the
deposit of such funds. A suitable limitation to
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copsider in the requirement of depesiting the funds
in a depoeitory insured by the Federal Depecsit Insurance
Corporation.

(8) Distribution of Dividends. Each corporate charter
should set forth suitable conditions under which divi-
dends can be distributed. Some conditions to consider
are: -

(a) Dividends shal¢ be pald only out of prof¢ts or
net iwncowe.

(b) Tribal capital apsets shall not be Liquidated
- to provide ;or 4iy *aeq& distributien.

(¢) Adequate provision shall be made to retire
corporate debts before meking dividend distribu-
tiems.

(8) Require approval by the Secretary of the Imterior
- or Commissioner of Indiam Affairs of all dividend
payments in excess of a fixed maximum in terms
either of:

(1) = proportion of the annual net income of
the corporat;on.

(2) a propo*tlon of the accrued surplus of
cérporation. '

6.11 Delegation of Tribal Authority to Subordim *e Organizations.

A. Tribes Under Indlan Reorganization Act. Specific provisien

is. contaipmed in most tribal constitubtions under the Indian
- Reorganization Act authorizing the governing body to charter

subordinate ovgamizations, to appoint committees, boards,
‘and tribal agents, and to delegate to such organizations or
officials of the tribe any of its enumerated powers, reserv-
ing the right to review actioms taker by virtue of such
delegations. The charters of these tribes, in addltion,_
usually centain autherity to exercise further incidemtal’
povwers, not inconsistent with law, as may be requirsed in the
conduct of corporate business. :
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B. Tribes Net Under Indian Reorgamization Act. Other itribes, too,
may delegate authority teo subordinste organizatioms and
officials. They may not, however, issue charters to sub—
ordinate orgemizations under the autherity previded in the

 Indian Reorganization Act. Any delegation whether by a
tribe under the Inmdian Recrganization Aet or not, should be

A %hvlishe& by formal resolution or other action of the

governing body specifying the duties to be delegated, the

conditions under which the delegation must be performed, and
like terms. If the delegatiom of function is for the purpose
of creating a business ernterprise, it msy be advisable for

the governing body to draft complete bylaws, with the assistance

of those members of the tribe who are to participate in the

enterprise. . In some cases, it may be desirable for such an
~enterprise to apply for incorporation under State law.
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TER INDIAN REORGANIZATTION ACT
(Public - NO. - 383 - 73 CONGRESS)
(48 stab. 984) -
(8. 3645)
AX ACT

To conserve and develop Indian lends and resources; Lo _
. extend to Indians the right to form busimess and cother organizaticns;
to establish a credit system for Indians; te grant certain righis

of home rule to Indimns; to provide for vocatlional education for
Indians; and fer cther purposes.

Be it enacted by the Senate and House of Representatives of
tbe United States of America inm Congress assembled, That hereafter
ne land of any Inéisn reservation, crested or set spart by treaty
or agreement with the Tamdiars, Ach of Congress, Executive order,
purchase, or otherwise, shall e allotted in severalty to any
Indian. .

SECTION 2. The existing periods of trust placed upon.anY‘indian
lands and any rest;ictiqn.on-alienation thereof are hereby extended
and continued until otherwlse dirscted by Congress.

SECTION 3. Tke Secretary of the Inberior, if he shall find it
to be in the public imterest, is hersby authorized to restore to
tribal ownership the remaining surplus lands of any Indisn reserva-
tien herstefore opensd, or auvthorized t¢ be openec, te sale, or
any other form of disposal by Presilential proclamation, or by any
of the public-land laws of the Unitad States: Provided, however,.
That valid rights or claims of any persons to any lands so withdrawn
‘existing on the date of the withdrawsl shall not be affected by
this Act: Provided further, That this section shall not spply to
lands within any reclametion project herztofore authorized in any
Indien reservation: Provided further, That the order of the
Department of the Inberior signed, dated, and approved by Honorable
Ray Lyman Wilbur, as Secretary of the Interior, om Ochober 28, 1932,
' temporarily vithdrawing lands of the Pepago Indian Reservation in
Arizona from all forms of mineral entry or claim under the public
lanc mining laws, is hereby revoked and rescindzd, and the lands of
the said Papago Indian Reservation are heredby restored to explorstion
and locabtion, under the existing mining laws of the United States, in
accordance with the express terms and provisicns declared and set
forth in the Executive orders establishing said Papago Indiax
Reservation: Provided further, That dameges shall be paid to the
Papago Tribe for loss of any improvements on any land located for
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mining in such a sum as may be determined by the Secretery of the
Interior, but not to exceed the cost of said improvements: Provided
further, That a yearly remtal not to exceed five cents per acre

shall be paid to the Papago Tribe for loss of the use or occupancy

of any land withdrawn by the recuirements of mining cperations, and
payments derived from the damages or rentals shall be deposited in
the Treasury of the United States to the credit of the Papago Tribe:
Provided further, That in the event amy person or persoms, partner-
ship, corporation, or association, desires a minersl patent,
according to the mining laws of the United States, he or they shall
first deposit in the Treasury of the United Stetes to the credit

of the Papago Tribe the sum of $1.00 per acre in lieu of anmual
rental, as hereimbefore provided, to compensate for the loss or
occupancy of the lands withdrawn by the requirements of mining
operations: Provided further, That patentee shall alsc pay into the
Treasury of the United States to the credit of the Papago Tribe damages
for the loss of improvements not heretofore paid in such a sum as may
be determined by the Secretary of the Imterior, but not to exceed the
cost thereof; the payment of $l,00 per acre for surface use to be
refunded to patentee in the event that patent is not acquired.

Nothing herein contained shall restrict the granting or use of
pernits for casement or rights-of-way; or ingress or egress over the
lands for all proper and lawful purposes; and nothing contained herein,
except as expressly provided, shall be construed as authority for the

Seexgtary of the Interior, or any other person, tc issue or promulgate
a .rule or regulation in conflict with the Executive order of February 1,
1917, éreating the Papago Indian Reservation in Arizona or the Act of
February 21, 1931 (4 Stat. 1202).

SECTION 4. Except as herein provided, no sale, devise, gift,
exchange or other tramsfer of restricted Indian lands or of shares in
the assets of any Imdien tribe or corporstion organized hereunder,
shall be made or approved: Provided, however, Thet such lands or
interests may, with the approval of the Secretary of the Interior,
be sold, devised, or otherwise tramsferred to the Indian tribe in
which the lands or shares are located or from which the shares were
derived or to a successer corporation; and in all instanmces such lands
or imterests shall descend or be devised, in accordsnce with the then
existing laws of the State, or Federal laws where applicsble, in
which said lands are located or in which the subject matter of the
corporation is léeated, to any member of such tribe or of such corpora-
tion or any heirs of such member: Provided further, That the Secretary
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of the Interior msy authorize volumbtary exchanges of lands of equal
‘value and the voluntary exchange of shares of egual value whenever
such exchange, in his judgment, is expedient and beneficial for or
compatible with the propsr consclidation of Indisn lands and for the
benefit of cocperative organizations.

SECTION 5. The Secvatary of the Interiocr is hereby authorized,
in his discretion, tc acquire through purchase, relinguishment, gift,
exchange, or assigaoment, any interest in lands, wabter rights or
surface rights tc lands, within or without existing reservations,

. ineluding trust or otherwise restricted allotments whether the

allottee be living or deceased, for the purpose of providing land
" for Indians. ‘ .

For the acguisition of such lands, interests in land, water
rights, and surface rights, and for expenses incident to such acqui-
sition, there is hereby authorized tc be appropriated, out of any
funds in the Treasury not otherwise appropriated, a sum not to
exceed $2,000,000 in any one fiscal year: Provided, That no part of
such funds shall be used tc acguire additional land outside of the
experior boundaries of Navajo Indian Reservation for the Navajo
Indians in Arizona and New Mexico, in the event that the proposed
Navajo boundary extension measures now pending in Congress and
embodied in the bills (8. 2499 and H.R. 8927) to define the exterior
 boundaries of the Navajo Indian Reservation in Arizona, and for other
purposes, and the bills (8. 2531 and E.R. 8982) to define the exterior
boundaries of the Navajo Indian Reservation in New Mexico and for
other purposes, or similar legislation, become law.

The unexpended balances cf any appropriations made pursuant to
this section shall remain available uatil expended.

Title to any lands or rights acquired pursuant to this Act shall
be taken in the name of the United States in trust for the Indian tribe
or individual Indian for which the land is acquired, and such lands
or rights shall bhe exempt from State and local taxation.

. SECTION 6. The Secrstary of tha InterLor is directed to make
rules and regulations for the op@ratlon ard management of Indian
- Torestry units on the principle of susvained-yield marnagement, to
restrict the number of livestock grazeéd onm Indian range units to
the estimated carrying capacity of such ranges, and to promulgate
such other rules and regulations as may be necessary to protect the
range from detericration, to prevent soil erosion, to assure full
utilizat;pp’of the range, and like purposes.
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SECTION 7. Tae Secretary of the Imterior is hereby authorized
to proclaim vew Indian reservstions on lands acquired pursusnt to any
autbority conferred by this Act, or to add such lands to existing
reservations: Provided, That lands added to existing reservations
skall be designated for the exclusive use ¢f Indians eutitled by
" enrollment or by tribal mewbership to res'ée ce at such reservations

SECTION 8. Nothing corbzined in this Act skall be construed to
relate to Indian moldings of allobpments or houestesds mpon the publie
domain outside of the geograpoic bousdaries of any Indian reservation
LOW eanstlng or mstabl&SHEu nersafter.

. BECTIOK 9. Thnere is hereby awuthorized to be spprcpriated, out
of any Punds in the Treassury not ctherwise st ELaprLath, such sums as
may be necessary, but nut to exceed $250,000 in-any fiscel year, to be
expended st the ordsr of the Secretary of the Interior, in defraying
the expenses of organizing Indian chartered corporations or other
organizations created under this Act.

SECTIOK 10. There is hereby. suthorized to be appropristed, out
of any funds in the Trea;ury not otherwlse apprcprieted, thz sum of
$10 020,000 to be established as a revolviag fund from which the

ecretary of the Imterior, under such ivles and reguletions as he may

prescribe, may meke loasns to Indian shartered corporations for the
purpose of promoting the ecoaimic development of such tribes ard of
their meribers, and may defrey the expenses of administering such loans.
Repayment of amounts loaned under this authorization shall be credited -
to the revolving fund and shall be aveilable Tor the purpeses for
weich the fund is established. A report shall be made enmnually to
Coagress of transacticns under this authcrization.

SECTICH 1l. There is hersby authorized to be approprla ted, out
of any funds in the United Stzbes Treasury not obherwise appropriated,
a sum not to exceed $250,000 anrmally, togetber with any uaexpended
balances of previous appropriations wade pursusnt to this section, for
loans to Indians for the payment of tuition and other oxpenses in
recognized vocational and trade schools: Provided, That not more than
$50,000 of such sum shall be ayailedle for loans to Indisn students
in high schools and colleges. Such logns shell be reimbursable
uuder rules established by the Commissioner of Indian Affsirs.

_ SECTION 12.  The Secretary of the Interior is directed to establish
standards of healtb, age; character, exverience, knowledge, and ability
for Indians who may be appointed, without regard to ecivil-service

laws, to the various positions malntalned, now or hereafter, by the
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Indisn Office, in thée administratiom of functions or services affecting
any Indian tribe. Such Gualified Indians shall hereafter have the
preference to appeintment to vacancles in eny such pesitions.

bECTIOl‘{ 13. The provisions of thi.s. Act shall not apply to any
of the Territories, colonies, er insular possessions of the United
States, excaspt that sections 9, 10, 11, 12, and 16, shall apply to
the Territory of Alaska: Provided, Th.a:b Sectlons 2, 4, 7, 16, 17,
and 18 of this Act shell not epply to the fo]_'i.owing-named Ind:.a.n .
tribes, the members of such Indian tribes, together with members of
other tribes affiliated with such named tribes located in-the State
of Oklahomz, as follows: Cheyenne, Arapaho, Apache, Comanche, Kiowa,:
Caddo, Delawsre, Wichita, Osage, Kaw, Otoe, Tonkawa, Pawnee, Ponca,
Shawpee, Ottaws, Quapaw, Seneca, Wyandotte, Iowa, Sac and Fox, :
Kickapoo, Pottawstomi, Cherokee, Chickasaw, Choctaw, Creek, .and Seminole.
Section 4 of this Act shall not a.pply to the Indians of the IG.amath
Pesefvau:.on 1n Oregon. . .

SECTION k. The Secretary of the Interior is hereby directed:
t0o contimue the allowance of the articles enumersted in .sectiom 1T .
‘of the Act of 'March 2, 1889 (23 Stat. L. 894), or ther commited cash
velue under ihe Act of June 10, 1896 (29 Stat. L. 334), to all Sioux:
Indiens whe would be eligible, but for the provisions of this Act, -
t0 receive allotments of lands in severalty under section 19:-of the.
Act of May 29, 1908 (25 Stat. L. 451), or under any prior Act, and - -
who have the prescribed status of the head of a family or single per- -
som over the age of eighteen years, and his approval shall be final
and conclusive, elaims therefor to be paid as formerly from the
permanent sppropriation made by said section 17 and carried on-the
books of the Treasury for thls purpose. No person shall receive in
his own right more than one allowance of the benefits, and applica- -
tion'must be made and approved during the lifetime of the allottee. or
the .right shall lapse. Sueh benefits shall continue to be paid upon
suchn reservation until such time as the lands available therein for .
allotment at the time of the passage of this Act would have besn ex- .
hausted by the award to esach persom receiving such’ bensf‘vts of an .
aJ_'Lotmerrt of eighty acres of ‘'such land.

: -*SECTION 15. Nothing inm this Act shall be construed to impair or
prejudice any claim, or swit of any Indian tribe against the United
States. It is hereby declared to be the imtent of Congress that no-
expenditures for the benefit of Indians made out of appropriations
authorized by this Act shall be considered as offsets in any suit
brought to recover upon .any elaim- of such Indians aga.lnst the United
States. . . :
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SECTION. 16, A:ny In.é.ian tr:.be or tribes, residing on tae same .
reservation, shall havye the rigkt ¢ orgapize for its common welfare,
and mey adopt &r: ‘appropriste comstitution end bylaws, which shall =
become effective when ratified by & me jordty vote of the adult menbers
of the tribe; or of the a,aujt Tadisms residing on such reservebion’ s
as the case may-be, at & special elsction awthirized and called by Ehe

Secretary of the Inmberier under such rules and regulations as he ay
prescribe. Such comstitubion ang Wlawb waew ratified as a.f‘aresald and: -
approved by the Secre'ba.fy' % the Imberior shall bs revecable by an '
‘election cpem to the same veters and conductsd in the seme mammer &s _'
hereingbove rrovided. . mmms to the constitution and o;ylaws may
pe ratified and &pprmve«ﬁ. by. the- Secrntafy in the same manner s ‘hh:e
oz'lglnal constitxrtien and. b}lawm - _

Tx addition to all’ powers. vested in sny Indiam tribe or trlbal
council by existing law, the coenstitution adopted by said tribe shall -

also vest in such tribe or its tribal counmcil the following rights aﬁd’f

‘powers: To emplej legel counsel the choice of counsel and fixing ‘of _
fees to be subjeet to the a.;_opreval ‘©f the Secretary of the Interier; to

prevent the sale, disptsition, lzase, or emcumbrance of tribal. land.s PR

imberests ‘in lands, or ether tribel assets without the consemt of the '~
tribe; and to negotiste with the Federa.l, State, and local Govermments. f
The Seeretary.of the Inmterfor shall advise suech tr:{be or 'its. trinal
council ‘of all appropriatian estlm&tes or Federal projects for the
benefit of the tribe prior to the submission of such estimates to _t_hf:,
Bureau of the Budget- amﬁ. the Gengfess, ' ' Lo e T

SFCTION 17 The Seeretar;y Df the Taterior may, upon petition '
by at least one-third of the adult Indiems, issue a charter of . -
incorporation t¢ such txi'be “Provided, That such charter shall mot.”
become ‘opersbive. umbil’ ratified =t & speeial election by a maori’ty
vote of the adult Indians living onm the reservation. Sueh charter may -
convey to the -incorpersted tribe the pewer to purchase; take by gift
or bequest, or otherwise, own, hold, mamage, opsrate and dispese of
property of every description, real and persomal, including the power
to purchase resiricted Tndiam la:nds and to issue in exchange therefor
interests in cer_pnmte p*@iaertv, :guch further powers ag may be
incidental to the cemduet of cort ,te ‘busipvess, not incomsistent with
law, but no authmrity shall be g:eaﬂea to sell, mortgage,.or lease for -
a peried exceeding teu. yerxs a.ny of the land 1ncluded in the limits of'
the reservation. Any c,m,rte 80 igsued shall not be revoked or

' swrend.ered ex:zept b'y Acrt of C@ngress.

SECTION 18 This Aq.t shall not a;pply to any reservation wh.,rein
a maaerlty of the a.d.uflt Iﬁd.lams, ve'uing at & specisl election duly
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called by the Secretary of the Interior, shall vote against its
application. It shall be the duty of the Secretary of the Interior,
within one year after the passage and approval of this Act, to call
such an electien, which election shall be held by secret bhallet upon
thirty days’ netice.

SECTION 19, The term "Iﬁdia-n" ‘as used in this Act shall include
all persons of Indian descenmt who are members of amy recogmized Indian
tribe now under Federal jurisdictiom, and all persoms who are d.escendants
of such members who were, om Jume 1, 1934, residing within the present
boundaries of any reservatiom, and .shall further include all other
persons of one-half or more Indian bleod. Feor the purposes of this
Act, Eskimos and other aboriginal peoples of Alssgka shall be con-
sidered Tndians. The term "tribe" wherever used in this Act shall be
construed to refer to any Indian tribe, organized band, pueblo, or
the Indians residing on one reservation. The words "adult Imdians™
wherever used in this Act shall be comstrued to refer to Ind.ians who
have attained the age of twenty ome ye&rs.

Approv’ed, June 18, 193k4.
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(PUBLIC--NO 1W7-~Thtn conuREss)
(E.R. T761)

AN ACT

To define the election procedure under the Act of Juas 18, 1934, and
- for other purposes.

.~ Be it emacted by the Senate ard House of Representatives
of the United States of America in Congress agsembled, That in anmy.
election herstofore or hereafter held under the Act of Jume 18, 1931#

- (48 stat. 98Y4), on the question of excluding a reservation from the
application of the said Act or oz the question of adopting a consti- .
tution and bylsws or amendmerts thereto or on the question of ratifying
a charter, the vote of a majority of those actually voting shall be

. necessary and sufficient to effectumte such exclusion, adoption, or
ratification, as the case may be: Provided, however, That in each
instance the total vote cast shall not be less than 30 per centum of
those entitled to vote. ’

SECTION 2. The time feor holding elections on the ques -
tion of excluding a reservation from the application of said Act of
June 18, 1934, is hereby extended to Jume 18, 1936.

SECTICK 3. If the period of trust or of restriction on
any Indian land has not, before the passage of this Act, been extended
to a date subsequent to December 31, 1935, and if the reservation con-
taining such lands has voted or shall vote to exclude itself from the
application of the Act of June 18, 1934, the periods of trust or the
restrictions on alienation of .such lands are hern eby extended to
necember 31, 1936

- SECTION 4. A1l lews, gemeral and special, and all treaty
provisions affecting any Indian ressrvation which has voted or may
vote to exclude itself from the application of the Act of June 18
1934 (48 stat. 98k4), shall be deemed to have been comtinuously effec-
tive as to sueh reservation, notwithstanding the psssage of said Act
of June 18, 1934. Nothing in the Act of June 18, 1934, shall be
construed to abreogate or impair any rights guaraanteed under any
existing treaty with any Indian tribe, where such tribe voted not to
exclude itself from the application of said Act.

Approved, June 15, 1935 (k9 Stat. 378).
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THE ATASKA REORGANIZATTION ACT
(PUBLIC--NO, 538--Thth CONGRESS)
(H.R. 9866)

AN ACT

To exbend certain provisions of the Act approved Junme 18, 1934, com-
monly known as the Wheeler-Howerd Aet (Public Law Numbered 383,
Seventy-third Congress, 48 Stat. 984), to the Territory of Alaska,
to provide for the designation of Imdian reservations in Alasks,
and for other purposes.

Be it enmcted by the Senate and House of Representatives
of‘ the United States of America im Congress assembled, That sections
1, 5, 7, 8, 15, 17, and 19 of the Act enmtitled "An Act to conserve amd
QEVelop Indian lands and resources; to extend to Indians the right to
form business and other organizations; to establish a credit system
for Indians; to gramt certain rights of home rule to Indians; to pro-
vide for vocatiomal education for Indians; and for other purposes,™
approved June 18, 1934 (48 Stat. 984), shall hereafter apply to the
Territory of Alaska: Provided, That groups of Indians in Alaskas not
heretofore recognized as bands or tribes, but having a common band
of occupation, or assecliation, or residence within a well-defined
neighborhood, community, or rural district, mey organize to adopt
comnstitutions and bylaws and to receive charters of incorperation and
Federal loans under sections 16, 17, and 10 of the Act of June 18,
1934 (48 stat. 984).

SEC. 2. That the Secretary of the Interior is hereby
avthorized to designate as am Indian reservation any area of land
which has been reserved for the use and occupancy of Indisns or
Eskimos by section 8 of the Act of May 17, 1884 (23 Stat. 26), or
by section 14 or section 15 of the Act of March 3, 1891 (26 Stat.
1101), or which has been heretofore reserved under any executive or=
der and placed under the jurisdiction of the Department of the
Interior or any bureau thereof, together with additionsl public lands
ad jacent thereto, within the Territery of Alasks, or anmy other public
lapds which are actually occupied by Indians or Eskimos within said
Territory: Provided, That the designation by the Secretary of the
Interior of any such area of land as a reservation shall be effective
only upon its approval by the vote, by secret ballot, of a majority
of the Indian or Eskimo residents thereof whe vote at a special
election duly called by the Secretary of the Interior upon thirty
days' notice: Provided, however, That inm each instance the total vote
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cast shall not be less than 30 per cenmtum of those entitled to
vote: Provided further, That nothinmg herein contained shall affect
any valid existing claim, location, or embtry under the laws of the
United States, whether for homestead, mineral, right-of-way, or
other purpose wialsoeyer, or shall affect the rights of any such
owner, claimamt, locater, or emtryman 4o the full use and ernjoymenb
of the land sc occupled

Approve&, May 1, 1936.
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THE OKLAHOMA INDIAN WELFARE ACT

(PUBLIC - NO. 816 - Thth CGNGRESS)
(s. 2047)
AN ACT

To promote the gemeral welfare of the Imdiams of the State of Oklahome. ,
and for ether purposes. ,

Be it emacted by the Semate and House of Represenbatives of the
United Stabes of America inm Congress assembled, That the Secretary of
the Interior is hereby.authorized, in his discretiom, tg mcquire by
‘purchase, relinguishment, gift, exchange, or assigmment, any interest
in larnds, water rights, or surface rights to lands, within or without
exigting Indisn reservations, imeluding trust or otherwise restricted
lands. now in Imdian owmership: Proyided, That such lands shall be
agricultural and grazing lands of good character and qua.lity :Ln _pro- '
porticn to the respective neeos of the particular Indian or Tndiamns:
for whom such purchases are made. Title to all lands so &c@nred.
shgll be taken in the nawe of 'the United States, im trust for the
tribe, band, group, or individual Indisn for whose bemefit such land
is 56 acquired, and while the title thereto ig held by the United States
said lands shall be free from any snd all taxes , save that the State
Oklahoma is authorized.te levy and collect & gross-productionm tax,
not in excess of the rate applied to pmduction from lands in private
ownership, upon all eil and gas produced from said lands, which said
tax the Secretary of the In'terlor is hereby sarbhorized. a.nd. directed
to cause to be paid.

SECTION 2. Whemever any resiricted Imdian land or imterests in
land, other then sales or leases of ell, gas, or cther minerals
therein, are offered for sale, pursuant to the terms of this eor any
other Act of Congress, the Secretary of the Interier shall have a pre-
ference right, in his discretien, to purchase the same for or in
‘pehalf of any oL.he:t' Indian or Indiams of the same or amy other tribe,
at a fair valuation to be Fixed by the appraisement satisfactery to
the Indisn owner or owmers, or if effered for sale at auction said :
Secretary shall have a preference right, in his diseretiom, to purchase -
the same for or in behalf of any other Indian: or Iné‘.;_a.ns by meeting the
highest bid otherwise offered therefor.

SECTION 3. Any recognized trive or band of Indians residing in

Oklahoma shall have the right to erganmize for its common welfare and to
adept a comstitubtion and bylaws, under such rules and regulations as
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the Secretary of the Interior may prescribe. The Secretary of the

Interior may issue to any such orgamized group a charter of incorpera-

ticn, which shall become operative when ratified by a msjority vote

of the adult menmbers of the orgarization veting: ?rovidee’., however, That

such election shall be void unless the tohal vote cast be at least

30 per centum of these enbtitled to vote. Such cas.r‘ber may convey

to the ircorporated group, in addition to any powers which may properly

be vested in a bedy corporate under the lews of the State ¢f Oklshoma,
e right to participate in the revelving credit fuwd and to enjoy any

cther rights or privileges secured to arn orgarized Indian tribe under

the Act of Jume 18, 193L4 (48 stat. 98k): Previded, Tast the corporate

funds of "any such char,te*ecl group mey be d_eposited in any natiomal

bank within the 8tate of Oklahoma or otherwise invested, utilized,

or disbursed in zccoriance with the terms of the corporate charter.

. SECTTON 4. Any ten or more Indians, as determined by the official
tribal rolls or Indian descendants of such enrolled wembers, or ILndians
as defined in the Act of Jume 18, 1934 (48 Stat. 984), who reside
within the State of Oklahoms in conmvemlent proximity tc each other
may receive from the Secretary of the Interior a charter as a local
cooperative association for any ome or more of the following pur-
poses: Credit administration, productiom, marketing, consumers'®
protection, or land management. The provisioms of this Act, the
regulations of the Secretary of the Interier, and the charters of the
cooperative assoclations issued pursuaﬁt thereto shall govern such
cooperative associatioms: Provided, That in those matters not covered
by seid Act, regulatioms, or charters, the laws of the State of
Oklzhoma, if applicable, shall govern. In amy.stock or nemstock
ceoperative association no one mwemb&rsshall he¥e more than one vote,
and membership therein shall be open to all Ladlans residing within
the prescribed disbtrict.

SECTIOK 5. The charters of any cooperative association organized
pursuant to this Act shall not be asmended or revoked by the Secretary
except after a majority vote of the membership. Such cocperative
associations may sue and be sued in any court.of the State of Oklahoms
or of the United States having jurisdictionr of the cause of action
bubt & certified copy of all papers Tiled in ary action agaimst a
cepperative associatiorn im & court of Oklshems shall be served upon
the Secretary of the Interier, or upom an employee duly authorized
by him to receive such service. Within thirty days after such
service or within such extended time as the trial court may permit,
the Secretary of the Interior may intervene in such sctiom or may
remove such action te the United States district court to be held in
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the district where such petition is pending by filing in such action
in the State court a petition for such removal, together with the
certified copy of the papers served upon the Secretary. Tt shall then
be the duty of the State court to accept such petition and to proceed
no further in such action. The said copy shall be entered in the said
district court within thirty days after the filing of the petitiomn for
removal, and the said district ecourt is hereby given jurisdiction to
hear and determine said action.

SECTION 6. The Secretary is authorized to make loans to individual
Indians and to associations or corporate groups organized pursuant
to this Act. For the making of such loans &nd for expenses of the
cooperative associations organized pursuant to this Act, there shall
be appropriated, out of the Treasury of the United States, the sum
of $2,000,000.

SECTION 7. All funds appropriated under the several grants of
authority contained in the Act of June 18, 1934 (48 Stat. 98k4), are
hereby made available for use under the provisions of this Act, and
Oklahome Indians shall be accorded and allocated a fair and Just
share of any and all funds hereafter appropriated under the authoriza-
tion herein set forth: Provided, That any royalties, bonuses, or
other revenues derived from mlneral deposits underlying lands pur~
chased in Oklahoma under the authority granted by this Act, or by the
Act of June 18, 193k, shall be deposited in the Treasury of the United
States, and such revenues are hereby made available for expenditure
by the Secretary of the Interior for the acquisition of lends and
for loans to Indians in Oklahoma as authorized by this Act and by the
Act of June 18, 1934 (48 stat. 98k).

SECTION 8. This Act shall.not relate to or affect Osage County,
Oklahoma.,

SEGTION 9. The Secretary of the Interior is hereby authorized
to prescribe such rules and reguletions as may be necessary to carry
out the provisions of this Act. A1l Acts or part of Acts inconsistent
herewith are hereby repealed.

Approved, June 26, 1936.
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UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFATRS
Washington 25, D..C. -

 June 11, 1957

Memorandum

Tos Superintendents,‘Aiea Directors and Central Office
Co l?ersqnnel o : ‘

, Froms - Commissioner, Bureau_of‘Indiah:Affairs

Subject: Transmitting Tribal Enactments

For some months there has been a tendency both in the

- field and in the Cemtral Office to defer action on tribal ordinances
and resolutions requiring Departmental review within 90 days from

- the date of their emactment. I wnderstand fully, I believe, the
pressure of the work load at each level of operation. However,
certain work must be dome on time otherwise the whole machinery shall
collapse. Often, unless tribal ordinances and resolutions receive
prompt attention, the tribal govermment cannot function.

As you know, the Secretary of the Interior has delegated

- to the Commissioner, Bureau of Indian Affairs, authority to act

for him when favorably reviewing or when approving tribal ordinances
and resclutions which, by the terms of the constitution adopted or
charter issued under the Indian Reorgenization Act, the Oxlahoma
Indian Welfare Act or the Alaska Act, are subject to Secretarial ‘
review or approval. The authority to rescind or disapprove any such
ordinances or resolutions has been retained im the Secretary. Con-
sequertly, any resolution or ordinance which it is determined should
be rescinded must be transmitted to the Secretary of the Interior

in sufficient time to permit the Secretary to take such action
within 90 days from the date of its passage by the tribal governing
body .

The Office of the Secretary has requested that it be
allowed at least 30 days to give administrative and legal review to
tribal ensctments which it is recommended be rescinded.. Therefore,
it is incumbent upon the field and the Central Office staffs to
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analyze all tribal ordimances and resolutions and to determine by
consulting the tribal comstitutions and charters which enactments
are subject to Secretarisl review. Secretarial review provisions
are not to be confused with those constitutional brovisions which
provide for Secretarial approval. No time 1limit is involved on
tribal enactments requiring approval by the Secretary.

Most constitutions require that ordinances and resolu-
tions requiring Secretarial review must be approved or disapproved
by the Superintendent within 10 days after their enactment (some
constitutions state a lomger period). If the Superintendent
-approves the enactments within the specified period they become
effective on the date of his approval, subject to the rescission
by the Secretary of the Imterior withim 90 days from the date of
their enactment. Those ordinances and resolutions which, by the
terms of the tribal constitution, require Secretarial review shall
be submitted to the Central Office im triplicate, each with a separate
-letter of tramsmittal,. in accordance.with the following. time schedule:

: . 1. The Superintendent shall transmit the enactment to the
Area Director immediately upon his approval, which shall be within
10 or 15 days, depending om the constitutional requlrements, after
the enactment by the council. .

2. The Area Director shall examine the enactment and
transmit it with his remarks and recommendations within 15 days
after receipt by him. '

: .3+ The branch in the Central Office which has the
responsibility for administering the activity which is the subject
of the tribal enmactment requiring Secretarial review shall prepare
the necessary correspondence suffieciently in advance to permit the
enactment, if rescission is recommended, to reach the Secretary's
office at least 30 days prior to the deadline date. ‘

(signed)
Glenn L. Emmons
Commissioner
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INTTED STATES
DEPARTMENT OF THE INTEKIOR
QFFICE OF THE SOLICITOR
WASHINGTON

- N September 10, 1940

o M. 30976

M.. 30977

MEMCRANDUM for the First Assistant Secretary.

This is with reference to your memorandum of January 8 and the
memorandum of the Director of Persommnel, dated December 21, 1939,
both of which present legal problems regarding dual empl oyment
within the Indian Serviece. In view of the fact that these memorends -
present similar problems hased on reports from the field offices
of the Indian Service concerning various employees who receive com-
pensation in addition to their regular sslaries, it seems expedient
to group the cases apd analyze them in a single memorandum. The
applicable statutes which may be involved are sections 62 and 66 of
Title 5 of the U. S. Code, sectioms68 and 87 of Title 25 of the
U. S. Code and the Hatch Act (act of Auglst 2, 1939, Pub. No. 252,
76th Cong., as amended)

Section 66 of Title 5; U. S. Code provides:

"No Government official or employee shall receive any
salary in comrection with his services as such an officisl -
or employee from any scurce otber than the Government of the
United States, except as may be comtributed out of the
treasury of any Stabe, county, or municipality, and no
person, association, or corperation shall maske any contri-
bution te, or in anry way supplemert the salary of, any
Govermmert officlal or employee for the services performed
by him for the Govermment of the United States.® % *"

The following employees are reported as receiving, besides the
compensation by reason of their employment in the Indian Service,
additional compensation which apparently 1s for work having no connec-
tion with: bnelr services as Govermment cfficials or employees. There-
fore, they may legally receéive and retsin such additiomal compensation
without violating section 66.
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Travis E. Andrews, field dentist, _
Schurz, Nevada, who receives veteran's compensation;

Wilfred F. McGillis, employed in the warehouse 'faf Indian supplies,
8t. LouisyiMissouri, who is = member of the Natiomal Guard;

Jdohn T. MOntgoméry ,. éuperv:.sor of extension work,
Thoenix, Arizona, who recelved remimeratiom for a.rticle
written outside of scope of regular duties;

Frwett G. McLemore and . _
" Lymen Vann, employed at the Sequoyah Orphan Training School,
' Tahlequah, Oklahoma, who are members of the National CGuard;

Four unnamed employees at Chilocco Indian Agricultural School,
Chilocco, Oklahoma, who are members of the National Guard;

The employees described im the letter of W. S. Hanma, Super-
vising Engineer, Billings, Mombtans, as doing extra work
for other Goverament Agencies.

Two persons, Mrs. Frances W. Rogers, Crow Agency, Montana, and
Miss Mildred Helming, Ft. Belknap Agency, Harlem, Montana, ave -
receiving payments from the State for certifying births and deaths.
In the Solicitor's memorandum of October 1k, 1939 (M. 30432), it was
held that there is no legal prohibition against an employee retaining
‘such paymerrts for work connected.with the handling of vital sta.t.istics .

Some: of*bhe cases imvolve employees of the Indian Service Who
also receive payments from the tribe for services on the Tribal Council
‘or etherwise. Of ceurse, if. such payments are for services rendered
which are entirely uncormected with the official dutie§ of the em-
ployees and do not necesgitate meglect of such official duties, there
is no violatien of section 66, supra. In the Solicitor*s memorandum
of April 6.to the Comnissioner of Indian Affairs, & copy #f which is
attached, it was poimted out that the holding by Federal employees
of elective offices im tribal govermments seems to be a violationm
of the Hatch Act (sct of August 2, 1939, Pub No. 252, T6th Cong.).

The amendments to the Hatch Act a.dopted July 19, 1943 (Pub. No. 75,

T6th Cong: );ﬂ-apparently modify the comclusion of the memorandum of
April 6. Section 18 of the amendlng act. provides:
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"Nothing in the second sentence of section 9 (&) or in the
second sentence of section 12 (a) of this Act shall be conmstrued
to prevent or prohibit any persom subject to the provisions of
this Act from engaging inm any political activity (1) in
connection with any election and the preceding campaign if
none of the candidates is to be nominated or elected at such
election as represei:rting & party any of whose candidates for
presidemtial ‘elector réceived votes in the last preceding
‘election at which presidentidl electors were selected; or (2)
in comnection with any question which is not specifically
identified with any Natiomal or State political party. For
the purposes of this section, questions relating to comstitu-=
tional amerdments, referendums, approval of municipal ordinances,
.and others of a similar character, shall not be deemed to be
,speciflcally identified with any National or State political

party."

Accordingly, it would seem that Federal employees may engage in
‘palitical activity and heold elective offices in tribal govermments
' in connection with elections where only local matters are involved
and the candidates do mct réepresent natiomal parties. The follow-
ing persons, therefore, may legally contimie to hold offices in
their tribal governments:

Jarrett Blythe, Cherokee, North Carolina;

Three members of the Colorado River Council,
employed at the Colorado River Agency,
Parker, Ar-iz:o’na, mentioned in the letter of A. F. Ladd;

A number of emplaoyees, members of the Confederated Salish,
and Kootenai Tribal Council, employed at the Flathead
Indian Agency, Dixon, Montana , merntioned in the letter
of L. W. Shetwell.

I find that the employees named below are doing work which seem
to be in violation of sections 68 and 87 of Title 25 of the U. S. Code,
prohibiting persons employed in Indian affairs from having any interest
or concern in any trede or comtracts with Indians, except on the account
of the United States. The pertiment parts of these sections are as
follows: : '
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"68. Employees mot to trade with Indians - No person
emplaoyed in Indian affairs shall have any interest or cencern
in any trade with the Indians, except for, and on account of,
the United States; and any person offending herein, shall be
lieble to a penalty of $5,000, and shall be removed from his
office." :

"87. Imberest of agents and employees in Indiam contracts -

Yo agent or empleyee of the United States Govermment or any of
the Departmentsthereof, while in the service of the Govermment, )
shall have any interest y directly or indirectly, contingent or -
absolute, near or remote, in any contract made, or under o
negotiation, with the Govermmenmt or with the Indians, for the
purchase fer transportationm or delivery of goods er supplies for
the Indians ¥ * ¥, The violaiion of any of the provisioms of
this section snall be a misdemeanor; azd shall be punished by &
fine of not less than $500 nor more them $5,000, and by removal
from office; and, in addition therete, the court shall, in

its diseretiom, have the power to punish by mprlsonment of not
‘more than six months.”

_ L. E(. 'Correll, Superinterdent of the Chilocco Indian Agricultural
School, states:

"We have @ clerk that figures the Club board bills, makes &
record of the same, and keeps the accounts in balance. He
receives $3.00 a momth for this work.

"We have another employse, a cl.érk, that helps keep the
school activity funds in bal&ﬁce. He receives one per cent. of
the gross refturns. :

"Another emplo_yee has the responsibility of buying and
acting as gemeral mansger for the school camteen, for which
he received two and one-half per cent of the net earnings."

From this meager information I cammot tell whether the first two
employees named are actually engaged in trazde with the India.ns It
seems probable that the third employes mamed, the one acting as
manager for the schoel canteen, is engaged in some Sort of trade
with the Indians. The meaning of the word "trade" in section 68 of
Title 25 should, im my opinion, be construed as mearing commerce in
genersl since the purpocse of the act has beer stated as generally to
prohibit "the use of official position amd influence for the purpose
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of overreaching the Indians."™ Ewert v. Bluejacket, 259 U. 5. 129.

In United States v. Douglas, 190 Fed. 482, the history of legislation

forbidding persons employed in Indian affairs to have any personal

interest or concern with Indians is painstakingly traced. In that

case the word "trade" is defined broadly as including commerce in its

widest sense. The question of whether the abovementioned employees

are acting in violation of the statute cammot be determined defi-

nitely without kmowing in detail of what the extra work consists.

Ir general 8ll I can say 1s that any taking of money or objects of

- value from Indians in exchange for goods or services supplied by

Indian Service employees is illegel umless it comes within the excep-

" tion of sections 68A and 8TA of Title 25 relating to native arts and
lhanderaft :

The report of Robert Yelleowtall, Crow Agency, Momtana, states
that Mrs. Frances Rogers, who has been previously mentioned in
connection with the handling of vital statistics, also handles the
books of the Bozemen Trail Ditch Company, which is represented as
serving a conslderable acreage of trust lend. Her work includes the
handling of collections and the preparation of checks and the pay-
mert of bills. I am of the opinion that this work is prohibited by
sections 68 and 87 of Tltle 25.

Helen Hatchett of the Navajo Service, Window Rock, Arizona,
states that:

"As Clerk in charge of the Mails and Files Department
of Navajo Service, I wish to advise we also operate a
Western Union felegraph printer. As a convenience to the
employees, we also send and receive personal messages. When
these telegrams are sent I charge them;t0~my personal account
and collect from sender.

"The Western Union has allowed me to deduct 20% from
my bill when payment is made. This amounts to about five
to six dollars monthly. This is divided among the elerks

. in the Mail and Flles Department which amounts to perhaps
two dollars esch.”

I am of the opinion that this work glsoc is in violation of sections 68
and 87 of Title 25, since the clerks make a profit of 20 percent of
the total amount received from the Indians in exchange for services

in connection with sending the telegrams. . However, it would be
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entirely proper to render: such services 1f no. proflt were received
by Federal employees, the 20 percent being paid back to the senders

of the te.hegrazns.

The report of P, L. Hallam, Superintendent of the Crow Cresk
Indian Adency, Ft. Thomnsoc, Sourth Dakobta, states that two auto
mechsnics, Alfred Wells and Frenk Thomas occesionally make repairs
to cars after regular hours and that this has no comnection with.
their officisel duties. Buch work is entirely legal and not pro-
hibited by any stevute unless it is Come for Indians and therefore
in violation of sections 68 and 87 of Title 25.

Novle 0. Guthrie and Nora Grissom, of the Hopi Agency, Keams
Canyon, Arizona, act as postmaster and postmistress, respectivel;,
at their statioms. The holdingy of these positions in addition to
their employments in the Indian Service is legal and not in viola-
+tion of section 62 of Title 5, U. S. Code, ¥ inasmuch as the salary
of each is: less than $2500 per annum. It is not in violation of
section 66 &s the compensation is paid by the Unitéd States and the
work is unconmected with the official dutles of the employees for the’
Indian Service. :

In the report submitted by L. W. Shotwell, Superlntendeﬂt of the
Flathead Indian Agency, Dixon, Montana, he states:

"In the matier of appraisals for right of ways across
Indian lands by other than Qavernment .concerns or for
business connected with such appraisals we have had author-
ity to include in the damage estimate, expenses of the
employee engaged in this work. This money is deposited
to the credit of the United States Government and travel
expense Or other expense allcwed to the employee on a
voucher. It was considered gs a reimbursement for part
of the cost in assessing dameges where the Government is

¥ "No person who hclds an office the salary or amnual compensation
‘attached to which amounts tc the sum of two thousand five hundred
dollars shall be appointed to or hold any other office to which
compe*lsa.t_n.onvls attached lmle,fs,e specially authorized thereto by
laws; ¥ % ¥" N
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to special expense. In handling matters net of particular bene-
fit to the Govermment or Indian Service we have required such
reinbursements. It is not & payment direetly to the employee
but a reimbursement to the Government from the employee for
doing such work."

Since such payments are not contributioms to the employees for their
services but payments direct to the United States for work done,

spparently under authority, there is no conflict with section 66 of
Title 5. '

For the Solicitor,
(8gd.) ILeland 0. Graham

Chief of Division
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UNITED STATES
DEPARTMENT OF THE INTERIOR
Washington

ORDER NO, 1912 a . | S " December 20, 1943

et

Subject: Employment in the Indian Service of Indians who serve &s.
representatives of tribal goveining bodies. :

Tt is hereby crderad:

1. Taat no Tndien who is employed in any regularly esteblished

" position in the Indien Service within the jurisdiction of which
his tribal body is a part shall hereafter serve &s & repre=-
sentative of his tribe, band, or pueblo; except that this
regtricticn shall nct be construed to apply to Indians who
are employed on an intermitient or irregular basis where such
employment does not require decisions or actions which might
be influenced by his-official cemnection with the tribe, bhand,
or pueblo. The term "representative” as used in this Order
shell be comstrued to mean elective or obther position in the
officlal governing body of the tribe, band, or pueblo, or any
position established by such governing body which carries
with it the right to vote in the proceedings of that body.

2e That no Indian whe is serving 1ln any cepacity as a representa-
tive of his tribe, band, or pueblo, shall be employed in any
regulerly esteblished position in the Indian Service within
the Jurisdiction of which his tribel bedy is a part; except
that this restrictien shall not be construed to prevent The
employment of such Indian for intermittent or irregular labor
where such employment does not require decisions or acticns
which might be irflusnced by hils officisl comnection with the
tribe, band, or pueblo.

3. Any Indiesn who is now employed by the Indian Service in any

of the above capacities and who is alsc serving as a repre-
sentative of his-tribe, band; or pueblo, shall be required to
relinquish one or the other of such positions at the expiration
of his present term of office in the txribal council or other
governing body. An Indian employee who desires to retain his «
position in the Indisn Service shall bz permitted to serve as
tribal representative until the expiration of his present term.
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If after careful study of the application of the provisions of

this Order to any tribe, band, or pueblo, the Commissiomer of
Indian Affairs comcludes that it would be in the best intersst

of the Service to exclude it from the operations hereef, he

mey do so by suitable order.

Official notice through the Superintendent shell be given by

. the Indian employee of the termination of his services as a

representative of the tribe. Superintendents in reporting on
the membership of the governing body and its official conmlittees

- shall indicate the character of Indlan Bervice pesitlon, if "any,
. held by such members.

(sgd) HAROLD L. ICKES
Secreta.ry of-%the Interior
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