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Purpose

Provide a user friendly guideline for
writing sole source or brand name justifications.
Importance of competition in contracting.
What constitutes a sole source?

When is a sole source or brand name required?
Common pitfallsinjustifications.

The purpose of this presentation is to provide a user friendly re-
source and general guidance to the program office contracting
officer’s representatives who compile the necessary elements of a
purchase request package. This information is targeted primarily to-
wards CORs and technical experts who seek supplies and simple ser-
vices. This presentation highlights what both a sole source and brand
name justification are, when they are needed and the contents neces-
sary to present a satisfactory justification. Technical personnel and
requisitioners are responsible for providing the necessary data to
support their recommendation for other than full and open competi-
tion. The contracting officer determines whether the recommenda-
tion is acceptable.



The Players: Contracting Officer

A person with the delegated authority to enter into,

administer, and terminate contracts and make related
determinationsand findings (FAR 1.602-1)

The person who requests and considers the advice of
specialists, technical expertsand others yet is granted
wide latitude to exercise business judgment to
independently decide whom to award the contract

Reviews, edits, and makes suggestions to the drafter for
government business sense and completeness

Person who publishes the justification

Before we identify the elements of the sole source and brand
name justification, let’s first briefly review who the players are
and what their responsibilities are in this process.

The contracting officer is the sole designated government rep-
resentative to industry whose independent decisions can bind
the government. The CO also serves as the business advisor to
the program offices through the COR. The CO reviews, edits,
and makes suggestions to the sole source drafter for govern-
ment business sense and completeness.
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The Players: COR

Program personnel responsible for
synthesizing and submitting all elements of the
purchase request package and working with the CO.
The COR has no authority to determine who the
contractor will be.

Responsible for writing (individually orwith program
team) and revising the technical elements in the
justification.

COR responsibilities (to the contract) are delegated in
writing by the contracting officer (FAR 1.604).
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The COR has a few delegated contractual duties designated
in writing by the CO. The COR should be the program’s pro-
ject manager or representative who is monitoring the work to
be completed in the contract. However in the preaward phase,
the COR creates the purchase request by supplying the neces-
sary information in the purchase request package and work-
ing as the single voice from the program office.



Although this briefing will not cover the procurement process itself,

an overview of the major steps are included for both the COR and the
CO.

Government Need

Conduct Market
Research

Nominate COR

Purchase Request

Develop IGE

Develop SOW or
Purchase
Description

implified Procure

Accept Complete PR
Package

Conduct Additional
Market Research

Release Requirement

Compile Solicitation

If Justified Sole Source,
Post on FBO for
Industry Review

rocess

Small Business
Concerns, Funding
Document, IT
Reviews

Identify Technical
Evaluation Criteria

Submit PR Package

Receive and Evaluate
Quotes for
Compliance, Release to
TEP

Receive TEP Report.
Evaluate Procurement,
Conduct Responsibility

Determination and

Price Reasonableness

Award Decision
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_—Contracting OrficersRole—"
(Competition in Federal Contracting |

Contracting officers have a duty to promote and
provide for competition and to provide the most
advantageous contract for the government. In their
role of promoting and providing for competition
contracting officials must act affirmatively to obtain
and safeguard competition; they cannot take a
passive approach and remain ina noncompetitive
position where they could reasonably take steps to
enhance competition. |CICA 41 USC 253(a)(1)(A);

GAO B-298627; FAR 13.104] K
.3




In addition to the duties of the CO described in the
previous slide, due to agencies not fully complying with
CICA, the courts have made the following determina-
tion. “Contracting officers have a duty to promote and
provide for competition and to provide the most advan-
tageous contract for the government. In their role of
promoting and providing for competition contracting
officials must act affirmatively to obtain and safeguard
competition; they cannot take a passive approach and
remain in a noncompetitive position where they could
reasonably take steps to enhance competition.”

As stated in previous training videos, the CO requires
a complete purchase request package prior to drafting
the solicitation. To avoid delays, in the instance where
restricting competition is permitted by law, a complete
and detailed sole source or brand name justification are
part of the purchase request package. The content for-
mat template is available on the BIA Acquisitions web-
site. The COR is advised to work with the CO to design a
satisfactory justification prior to submitting it in the PR
package.
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Competition in Federal Contracting

Competition in Contracting Act (CICA)
Requires “fulland open competition” for contracts awarded
with appropriated funds
Competition means all sources have equal
opportunity to submit sealed bids, quotes or
technical approaches on the procurement
CICA permits “full and open after exclusion of sources”
(small business set-aside; Ability One, etc)

All other requirements restricting
competition require sole source -

or brand name justification B A « gl
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The Competition in Contracting Act (CICA) mandates full and open competi-
tion for all contracts awarded with appropriated funds. This Act passed in 1984 to
promote more competition for government contracts. With competition, the gov-
ernment can leverage better prices. CICA also permits 7 exceptions when full and
open competition is not possible. We’ll cover those in the next slide.

Due to the nature of its mission, the Department of the Interior may also use the
Buy Indian setaside. This is not part of CICA, but it is in compliance with CICA.
Also, in certain circumstances signed determinations and findings (D&F) have
been completed which allow certain BIE school curriculum items to be excluded
from competition. If this applies to you, be sure to include the D&F in your pur-
chase request package. At present there are no other circumstances permitting re-
striction of competition. Therefore if you have another circumstance a complete
justification and approval must be submitted in the PR package.
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~ Sole Source

What is a sole source contract?

a contract that was not competed
7 exceptions to CICA apply. They are:

1) only one source responsible [including brand
name]

) unusual and compelling urgency

3)  maintenance of industrial base

4) requirements of international agreements
5) statutory authorization

6) national security

7) contracts necessary in publicinterest

What is a sole source? The FAR defines it as: “Sole source acquisition
means a contract for the purchase of supplies or services that is entered
into or proposed to be entered into by an agency after soliciting and ne-
gotiating with only one source.” Even in our personal lives we can see
how 1t makes sense to look at several cars, houses or daycares before we
commit to one—we can also find a better lifecycle price when we com-
pare prices, models, features, labor rates, etc. It is the same with govern-
ment contracts, only we are spending taxpayer dollars so we must be even
more diligent. However CICA permits 7 exceptions with justifications
and approvals. In the next slide we’ll talk about the 3 most used excep-
tions.



Sete Source

Most used exceptions

- only one source responsible [including brand
name] (FAR 6.302-1)

Includesreasonssuch assole manufacturer, sole
reseller, sole distributer, data rights, patentrights,

copyrights
Brand name isnot full and open no matter how
many sourcesare solicited

unusual and compelling urgency (FAR 6.302-2)
Seriousinjuryto the government
- statutory authorization (FAR 6.302-5)

UNICOR, Ability One, GPO, 8(a), Hubzone,
Veteran’s Benefit Act

8
%

All exceptions require written J&A
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Only One Responsible Source. While this also covers brand name justifications,
I am going to discuss that separately because it can, under the right circumstances,
be mitigated so a J&A is not required.

Unusual and Compelling Urgency. This authority requires we request quotes
from as many potential sources as we can under the circumstances. So in this case
it may not be limited to a single vendor whom we solicit, but as many as time per-
mits. This exception is further limited in that it can only cover the time necessary
for the urgent and compelling need. The maximum period of performance is one
year unless the head of the agency determines circumstances permit otherwise.

Authorized or Required by Statute. Please note all 7 exceptions require a writ-
ten J&A except for awards made under 6.302-5 to Ability One.




Brand Name

Sole item, multiple resellers
brand name) = sole source

Agency requirements shall not be writtenso as to
require a particular brand name, product, or

feature of a product, peculiar to one manufacturer,

thereby precluding consideration ofa product
manufactured by another company

An exceptionto thisrule s allowed onlyif there s
awritten justification and a particular brand name,

product or feature is essential to the governments
requirements, and market research indicates other

' ) . .
companies similar products, or products lacking

the particular feature, do not meet, or cannot be
modified to meet, the agency’s needs. |FAR 1w.105]




As mentioned many times already, it doesn’t matter how many resellers
there are, if there is one manufacturer the product is a brand name. Thisisa
sole source because it is the single manufacturer who sets the price. By now it
should be clear that limiting competition is in violation of CICA.

FAR 11.105 states “agency requirements shall not be written so as to require
a particular brand name, product, or feature of a product, peculiar to one
manufacturer, thereby precluding consideration of a product manufactured
by another company ...” An exception to this rule is allowed only if there is a
written justification and a “particular brand name, product or feature is es-
sential to the Government’s requirements, and market research indicates oth-
er companies’ similar products, or products lacking the particular feature, do
not meet, or cannot be modified to meet, the agency’s needs.”

But most of what we buy is commercial items commonly on the shelves.
How can we describe our requirement so that we get a chair when we need a
chair?

In order to avoid writing the lengthy justification and approval we can in-
stead, for items known commonly by a brand name, identify the salient char-
acteristics and compete the requirement to meet those salient, minimum
needs. When the contracting officer identifies the solicitation as brand name
or equal the salient characteristics must be published in the solicitation. This
published justification is signed and certified as complete, true and accurate
by the requisitioner. Vendors may submit quotes on the brand name or an
equivalent that matches all the salient characteristics advertised. When the
solicitation closes the government evaluation team will be able to determine
if the equal meets the government’s minimum salient needs or the CO may,
after fair evaluation, award to the brand name.
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~  Salient Characteristics (Brand Name)

Have you identified the salient characteristics?

« Salient characteristics means:

Significant, essential description of the
physical, functional, performance or
material element(s)of the

product or service
- Ifyoudontknowyouneedto
do more marketresearch. '
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What are salient characteristics? They are the distinguishing characteris-
tics of the product. If you can’t identify them, it’s time to do more market re-

search.
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= Market Research

Answers:
«  What alternative goods orservices were
evaluated?

*  What are we doing to enhance competition?

«  What are others doing to resolve this problem?
*  What isavailablein the current market?
For more information see:

- BIA Market Research Presentation on
Acquisitions Website

«  FBOforexamples of other Agencies
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Let’s do a quick overview of market research. At a minimum it an-
swers the following questions. Overall it should give us a good sense
of what is on the market place and it is mandatory for all J&As.



Sample Language that can support Justifications

Compatibility
Interchangeability
License rights
Interoperability
Patent

Copyright
Replacement
Upgrade

Unique expertise
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The following language is not guaranteed to approve sole source
or brand name justifications, but it can help you understand when
sole source may be appropriate.
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~ Top Reasons Justifications are Rejected

It isinappropriate to assume that only a single source
exists

Unsubstantiated conclusions

Using boilerplate language not tailored to the current
requirement

Is not aligned with market research; or no market
research conducted

Administrative delay or poorplanning

Incumbency (“We’ve been doing O
=i

business with them foryears”)
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Statements that a contractor has the best capability, offers the lowest price
or is the only qualified source are not bases for sole source. Such deter-
minations can only be made through competitive acquisitions. Further-
more a statement that claims it 1s cost prohibitive to bring in another
source 1s usually not acceptable without substantial market research. A
strong presentation which merely establishes that the recommended
source 1s “most highly qualified” to perform but does not establish why
other sources cannot perform is unacceptable. The rationale supporting
the justification must detail a compelling reason for sole source rather
than because “we want to” or “it’s what we’ve always done.” Above are
several other common but unsubstantiated justifications.
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Summary

Brand Name and Sole Source Justifications

Competition is mandatory under CICA

A last resort (competition is the priority)

7 exceptions to competition

Written justification and approval is required

Los
o .'%.?
b

N

In summary the federal government uses taxpayer dollars to oper-
ate and expenditure of these funds are subject to the Competition in
Contracting Act. This Act requires agencies promote and use compe-

tition when awarding contracts.
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QUESTIONS

Please contact your local acquisition professional for any
questions.

17

Should you have any questions regarding the justification and ap-
proval or procurement process, kindly contact your local acquisition
professional.
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