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PROCEEDINGS

MR. LARRY ROBERTS: Good afternoon, everyone.
We're going to go ahead and get started this
afternoon for this public meeting on the
Department's Proposed Rule for ICWA implementation
for state courts and agencies in Indian child
custody proceedings.

My name is Larry Roberts. I'm the Principal
Deputy Assistant Secretary for Indian Affairs. I'm
from the Oneida Nation of Wisconsin.

And with me today there are a number of folks.
I have Rodina Cave on my right here, Senior Advisor
to the Assistant Secretary. I have Gina Jackson who
is a Senior Fellow to the Assistant Secretary. I
have Mila Ervin from the Office of the Solicitor. I
have Tim LaPointe who is our Regional Director for
Indian Affairs, and Spike Bighorn who's from our
Office of Indian Services. And then at the computer
up front here is Debra Burton, also from our Office
of Indian Services.

So I want to thank everyone for attending this
session this afternoon. In terms of how we're
moving forward, we have a court reporter here in the

middle of the room, and she is transcribing
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everything that we say so that we have a record.

And the reason I mention this is it's important for
all of you when you have comments on the Proposed
Rule that you state your first and last name and the
tribe or organization that you're with.

We have sign-in sheets, if you could please
sign in and print your first and last name that will
help us clarify any spellings in the record.

We have a Power Point that we're going to go
through that will take about 20 minutes roughly, and
then we're going to open it up to the floor for all
of you to provide comment on the Proposed Rule.

Just a couple of rules of the road here for the
public meeting here this afternoon: I'm going to
ask everybody to try to limit their comments,
initial comments to five minutes so that everybody
in the room has an opportunity to speak. There may
be folks coming into the room as we're going through
the Power Point or as we're going through this
public meeting, and I want to make sure that
everybody has a chance to provide comment who wants
to. And so as you're talking, those five minutes go
by very quickly. I'll probably give you a sign of,
you know, two minutes. And once everyone has had a

chance that wants to provide a comment has done so,
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then you're free to come up and provide additional
comments.

The other thing I want to stress to everyone is
that this is an extraordinarily important issue to
everyone in this room, and that's demonstrated by
the fact that you're here to provide comment. So I
want to underscore the importance of respecting
everybody's right to provide comment, and I would
ask that, you know, if you agree or disagree with a
particular person's comment, let's not have any
commentary on that. The comments are to us, please,
to improve the rule. And so I ask that, one, you
direct your comments to us, not to the audience.
And, two, that you respect everyone's right to
participate in this forum today.

So with that I'm going to just start with a
brief overview. And a number of us here on the
panel will be taking various parts of this Power
Point and walking through sort of the high points of
the Proposed Rule.

So in terms of background, I think most folks
are aware that the Indian Child Welfare Act was
passed in 1978. And when Congress enacted ICWA, it
was enacted to protect the best interests of Indian

children and to promote the stability and security
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of Indian tribes and families. And the act
articulates a strong federal policy that, where
possible, an Indian child remain in the Indian
community.

So in 1979 the Department issued guidelines for
state court implementation of ICWA and issued
regulations covering ICWA notice.

From 1979 to 2014 to the present, state courts
and state agencies have worked to implement ICWA,
and that implementation has been not necessarily
consistent across all of the different states.

And so in 2014 we held listening sessions on
the 1979 guidelines. And one of the things that we
heard from those listening sessions is that the
Department should update its guidelines and that the
Department should promulgate regulations to
implement the Indian Child Welfare Act.

And also the Attorney General convened an
advisory committee for children exposed to violence.
Some of the recommendations out of that advisory
committee from the Attorney General was to update
guidelines and to finalize —— and to promulgate
regulations.

So in this year, in February of this year we

did issue updated guidelines. And in March we
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issued Proposed Regulations, which we're all here to
talk about today.

The next slide just covers all of the different
sections within this new subpart that we'll be
touching upon briefly. So the updated guidelines
provided updated definitions, definitions such as
active efforts, imminent physical danger or harm,
voluntary placement. We need your input in terms of
how to improve these definitions and how to make the
rule as good as it can be.

So the goal of the Proposed Rule is consistent
ICWA implementation in all states and in all
counties and that makes clear that ICWA applies
whenever there's an Indian child that is the subject
of a child custody proceeding, including status
offenses and juvenile delinquency proceedings. And
the Proposed Rule also makes clear that there is no
so—called "existing Indian family" exception to
ICWA.

In terms of applicability, the Proposed Rule
sets forth that agencies and state courts must ask
early on whether the child is an Indian child. And
if there's any reason to believe that the child is
an Indian child, that the agency or state court

should treat that child as an Indian child unless
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and until it's determined that the child is not an
Indian child.

We also discussed voluntary placements, that
ICWA applies if a parent consents to placement or
termination but that ICWA does not apply if the
parent or custodian may regain custody of the child
"upon demand."

We also set forth in the Proposed Rule steps to
contact a tribe to provide notice and verify
membership.

So we have this requirement for whether a child
is an Indian child for both state agencies and state
courts. And we also —— so those are sort of the
general provisions that I'm going to cover.

And I'm going to turn it over to Rodina Cave to
talk about pre-trial requirements under the Proposed
Rule.

Thank you.

MS. RODINA CAVE: Thank you.

Good afternoon. So as Larry Roberts was saying
that there's a requirement in the Proposed Rule
to —— that agencies and state courts must ask if the
child is an Indian child. And if there's —-- and
there's examples provided in the Proposed Rule about

that, so, you know, what are the reasons to believe
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that a child is an Indian child.

And there's also the Proposed Rule provides
that in a voluntary proceeding that if a consenting
parent wants anonymity, then the agency or court
must keep relevant documents under seal but still
provide notice as provided under the Proposed Rule
and that there's a requirement to engage in active
efforts.

And so when does that start? When does the
requirement to engage in active efforts start? The
rule sets out that it starts as soon as a case or
investigation may result in the placement of an
Indian child outside the custody of parent or the
Indian custodian. And as Larry Roberts was saying,
that this applies while investigating whether the
child is an Indian child.

And the Proposed Rule also sets out that only
the tribe may determine whether a child is a member
of a tribe or eligible for membership in a tribe,
and that the agency, you know, the notification
requirements, and —— you know, so what if there's —
what if there's more than one tribe that the child
could be a member of or eligible for membership?
That Proposed Rule sets out the process for

determining that.
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And then designation of a tribe —— after
there's designation of a tribe, that the agency must
notify all tribes that received notice of the
designation, file the designation with the court and
send the designation to each party and person that
received notice of the proceeding.

Also that the state court must dismiss any
action as soon as it determines it lacks
jurisdiction, for example if the tribal court has
jurisdiction over the matter.

And the Proposed Rule also provides for notice,
you know, what are the procedures for notice, and,
you know, for what proceedings do these procedures
apply and that notice must be sent by registered
mail with return receipt requested to each tribe of
which the child may be a member or eligible for
membership, and then the parents or —- you know,
and, if applicable, the Indian custodian.

And the rule also, the Proposed Rule sets out
time limits. Additional extensions of time, where
those apply, that the proceeding may not begin until
ten days after each parent or any custodian and the
tribe receives notice. And that if the Indian
custodian or tribe receives notice and they request

an additional 20 days, then 30 days.

APEX COURT REPORTING

(605) 877-1806 Cindy(@ApexCourtReporting.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

So for emergency removal, the Proposed Rule
sets out that it must be as short as possible and
that the agency or state court must document whether
removal or placement is proper and it continues to
be necessary to prevent imminent physical damage or
harm to the child. They're to promptly hold a
hearing and immediately terminate placement/removal
when the emergency has ended.

And continuing with emergency removal that is
set out in the rule, that the —- the Proposed Rule,
that agency must treat the child as an Indian child
until there's a contrary determination, until
there's a determination that it isn't an Indian
child, and conduct active efforts. Again,
notification and maintaining records that notice was
provided.

And for emergency removal continued again, that
any court hearing on emergency removal or placement,
the court must decide if the removal or placement is
no longer necessary to prevent imminent physical
damage or harm to the child.

Temporary emergency custody should be less than
30 days, unless there's a hearing with testimony of
a qualified expert witness or extraordinary

circumstances.
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And, you know, emergency removal or placement
must end as soon as imminent physical damage or harm
no longer exists or the tribe exercises jurisdiction
over the case.

And for the transfers to tribal court, Spike
Bighorn will be explaining this part of the Proposed
Rule.

MR. SPIKE BIGHORN: Thank you, Rodina.

Good afternoon. I will spend a few moments
talking about the next four slides, as Rodina said,
about transfers to tribal court.

What the Proposed Rule has done is it's
clarified the rights to request by the Indian tribe,
the Indian child's tribe or the parents or the
Indian custodian of the child that's involved in the
proceeding.

One thing I want to talk about is what's been
clarified as the second point under the first bullet
"at any stage of the proceeding," that's very
important to understand because at different times
through our research we found that when the
proceeding has started, in some instances the court
has indicated that the proceedings have started or
are too far along in the proceedings for us to go

back and try and apply ICWA. That's not the case.
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And that's been clarified in the Proposed Rule that
at any stage in the proceedings you can ask for the
right — the request can be made to transfer to
tribal court.

And also there's clarification as to what the
court may not consider, certain factors at the
bottom of the slide here, some very important
issues: Whether the case is at an advanced stage, I
referred to that a few minutes ago. It doesn't
matter where it is in the proceedings, even if it's
at an advanced stage, we can still make the request.
It doesn't have any bearing on the request.

The extent of the child's contacts with the
tribe or the reservation. And also it doesn't have
any impact on the request of the tribal court's
prospective placement for a child. Those three
cannot be taken into consideration when considering
a request to transfer.

Also when you're talking about involuntary
placement, adoption or terminations, what the rules
also do is it talks about the active efforts. And a
few moments ago we talked about the changes in the
rule under active efforts. Obviously what this
summarizes, this slide, basically the petition must

demonstrate to the court that active efforts have
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been made when removing the child, that the active
efforts were unsuccessful, that the active efforts
must be clearly documented in detail that the agency
did document active efforts to work with the parents
in this instance.

Next slide: Also the court may order foster
care placement only if there's clear and convincing
evidence or evidence beyond a reasonable doubt that
it's not in the best interest of the child to
continue with the foster placement —— I mean, to
reunite with the families. And so this, again, has
been clarified what is and what is not clear and
convincing evidence in the Proposed Rule.

And finally when we talk about a qualified
expert witness that will provide this testimony,
this is a list of, in descending order, the
characteristics that need to be met to qualify as an
expert witness.

Now, as you can see in the first three
examples, the tribal community is — the Indian
child's tribal community will make the
determination —— the Indian child's tribe will make
the determination. So the first one is a member of
the child's tribe who is knowledgeable in tribal

customs of family organization and child-rearing of
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that particular tribe.

Also a member of another tribe who may be
familiar with the delivery of child and family
services to Indians in that particular tribe. And
that determination will be made by the tribal
questions. So, for example, if —— I'll use my tribe
as an example. I'm a member of the Fort Peck
tribes, Assiniboine and Sioux Tribes on the Fort
Peck Reservation. My tribe can indicate that
there's another individual who lives on our
reservation who has the knowledge of the
child-rearing and family services on our
reservation. Even though they might not be a tribal
member of Fort Peck, they still live on our
reservation and are familiar with our tribal
customs.

Finally, a layperson who is recognized as
having substantial experience in child and family
services and child-rearing for that particular
tribe.

And then finally anyone who is a professional
working on the reservation or working with these
issues who has education and experience.

So next I'll turn it over to my colleague Gina

Jackson.
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MS. GINA JACKSON: Hello, everyone.

I'm going to briefly hit some highlights on
voluntary proceedings, dispositions and post-trial
rights.

So the Proposed Rule in voluntary proceedings
is going to lay out that the agency and the court,
the state court must, so this is both, not just one
or the other, but both must ask whether a child is
an Indian child.

And then provide the tribe with notice of the
voluntary proceeding, including the notice of right
to intervention.

For consent of the parent or the Indian
custodian, it must be in writing, recorded before
the court. The court must explain consequences and
terms of consent in detail, also certifying that
consequences and terms were explained and fully
understood by the parent or Indian custodian and
must set out any conditions in the consent
documents.

In dispositions, the agency must follow ICWA
placement preferences or tribal placement
preferences, even if there is a request for
anonymity. It must provide clear and convincing

evidence that there was a diligent search conducted
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to meet preferences and explain if it couldn't be
met.

Notifying parents, custodians, family members,
maintaining documentation of placements. And in
order to depart from placement preferences, only if
the court finds good cause. And this good cause
basis must be included in the record. The party who
is asserting good cause has the burden to prove, by
clear and convincing evidence, of why it should be
deviated from.

So good cause to depart from the placement
preferences must be based on parents' request, if
both attest they reviewed the placement options; the
child's request, if able to understand the decision;
or the child's extraordinary physical or emotional
needs as established by a qualified expert witness.

What it does not include is bonding and
attachment from the placement or just the
unavailability of placement and a determination that
active efforts were made to find placement. Good
cause may not be based upon socioeconomic status of
any placement relative to another placement.

For post-trial rights, the Proposed Rule
establishes procedures to vacate an adoption if

consent was obtained by fraud or duress or, this is
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important, the proceeding violated ICWA. It
establishes who can invalidate an action based upon
a violation of ICWA, which would be the Indian
child, the parent, Indian custodian, tribe,
regardless of whether that particular party's rights
were violated.

It establishes adult adoptees' rights to learn
their tribal affiliation and encourages states to
designate someone to assist with adult adoptees and
getting them the information they need to be
connected to their tribes.

The new Proposed Rule also requires notice of
any change in the child's status, such as a change
in placement.

Continuing with post-trial rights, I'd like to
highlight that states will be required to establish
a single location for all records of voluntary,
involuntary foster care, pre-adoptive placement and
adoptive placement that will be available within
seven days of request, so information being
available within seven days of request by the Indian
child's tribe or the Department of Interior, which
would include the petition or complaint, all
substantive orders in the proceeding, and record of

placement determination, including findings in the
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court record and the social worker's statement.

So today we are seeking your comments on any
provision of the Proposed Rule.

And then we have the public meetings and tribal
consultation sessions that are coming up, as well as
a national phone call. We'll be also seeking
comments in person in Albuquerque, New Mexico; Prior
Lake, Minnesota; and Tulsa, Oklahoma.

There is one important date that we all need to
remember, and that is May 19th, comments are due by
May 19th. You can send comments by e-mail at
comments@BIA.gov.

So we appreciate any comments you can give
today and would be very grateful for comments in
writing. Even i1f you give comments verbally today,
giving them in writing will also be greatly
appreciated.

And, like I mentioned before, in writing would
be wonderful. You can also send them in, and the
address 1s here as well. But giving specific and
giving your ideas on paper would be so much
appreciated and just being a voice in this specific
to the regulations is going to be a tremendous help.

Thank you.

MR. LARRY ROBERTS: Thank you, Gina.
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Okay, so we've had a few folks join us during
the presentation. Just wanted to, again, emphasize:
Please limit your initial comments to five minutes.
And once everyone has had a chance that wants to
provide comments, you can then go ahead and make
additional comments that you would like. But I want
to make sure everybody has a chance to provide
comments during the public meeting.

And so with that, I'll turn it over to whoever
would like to make the first comment. There's a
microphone in the middle of the room.

MR. JAY McCARTHY: Hello again. Thank you. I
know a lot of you traveled all night to get here
like I did.

My name is Jay McCarthy, and I'm an attorney,
and I work with children in Flagstaff, Arizona. And
I traveled both to Portland and to here.

I have a couple things I'd like to say. First
of all, I've been asked to hand deliver 115 letters
from individuals who could not attend, and I will
read into the record their names. I'll try to do it
very quickly: Jay McCarthy, Flagstaff, Arizona;
Chris Moore, 20 years old, foster child —- previous
foster child, Long Beach, California; Margaret Hall,

Milford, New Hampshire; Janet Story, Phoenix,

APEX COURT REPORTING

(605) 877-1806 Cindy(@ApexCourtReporting.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

Arizona; Ann Renilds Copps, New York City; Ashley,
last name confidential, Missouri; Annalisa Atkin,
Florida; Stephany Aye, Licensed Clinical Social
Worker, Overland Park, Kansas; Kevin Balfour,

Florida; Rachel Balfour, his wife, Florida; Doreen

Ball, social worker, Kansas; Mary Beth, Professor of

Law, University of Missouri, Columbia, Missouri;
Dr. Vincent Burger, Camp Hill, Pennsylvania; Natty
Bonn, Florida; their partner Gabrielle Bonn,
Florida; Dr. Bonnie Cleveland, Ph.D., Charleston,
South Carolina; Jennifer and Ryan Meng,

Mt. Pleasant, South Carolina; Coalition for
Adoption; Cheryl Coronado—-Burton, Flagstaff,
Arizona; Sandra Couillard, Licensed Social Worker,
Norwich, Connecticut.

MR. LARRY ROBERTS: Mr. McCarthy, I don't want
to interrupt you, but I'm just watching our court
reporter, and is it possible —— and I don't want to
interrupt you, but is it possible to maybe provide
those in writing to her after you're done reading
and that way she can get it all in then?

MR. JAY McCARTHY: Yes.

MR. LARRY ROBERTS: She's getting —— I can see
that it's a challenge to put all the names in with

the unique spellings. So if you can just provide
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her copies of that after you're done, that would be
great.

MR. JAY McCARTHY: I will.

Kelli Cox, social worker; Drew Sethmore,
Missouri; Catherine Murray, Mesquite, Nevada;
Jennifer Curry, Tampa, Florida; Joanne Demarco,
Yorktown Heights, New York; Michelle Dawnard,
Kansas; Emily Droge, Licensed Social Worker, Kansas
City; Mia Diamond Paduia, White Plains, New York;
Tina Embrick, Pine Hills, Florida; Melinda Eggert,
Florida; Ruth Ellen Elinslic, Flagstaff, Arizona;
Erin Fawyer, Florida; Robin Fleischer, New York
City; William Ganoaly, Wakefield, Rhode Island; Lori
Galvin, social worker; Dr. Pamela Foti, I think it's
pronounced, Flagstaff; Natalie Granny, Florida; John
Greene, Annapolis, Maryland; Yvonne Haase, Florida;
Juliann Hartall, Flagstaff, Arizona; Randy Hicks,
Riverside, California; Tammy Holcombe, Florida;
Katie House, Kansas; Jeanne Howard, Texas; Holly
Hulen, Flagstaff, Arizona; Reena Jayaseqar, Florida;
Marsha Jollis, Florida; Mik Jordahl, Arizona; Kansas
City Metropolitan Adoption Council, which is
private —-- 18 private and state agencies; Shawn and
Amy Kane, Missouri; Megan Kantio —- sorry if I'm

mispronouncing that —-- Kansas; Eugene Kelley,
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Rogers, Arkansas; Kevin Kenney, Missouri —— I'm
sorry, Kansas; Danielle Kinard-Friedman, Jupiter,
Florida. I'm trying to balance her in.

Steve Kirsh, Indianapolis, Indiana. And I
wanted to point out that Mr. Kirsh didn't know if
there were Native Americans who live in
Indianapolis. So he was educated.

Jennifer Kittridge, Florida; Leslie Knight,
social worker, Moore, Oklahoma; Kerri Koenig,
Jacksonville, Florida; Erin Koch, New York City;
Cara Kravetz, Florida; Denise Lacen, Florida; Jason
Laven, Florida; Melinda (sic) Leal; Robin Malinowski
and Dana Malinowski, Chicago; Jodi Martin, Florida;
Nancy Mattes, Ohio; Elizabeth McCartney, Florida;
Mary McNeil, Flagstaff, Arizona; Beverly McPhil,
Florida; Rita Meiser, Phoenix, Arizona; Wayne
Mellin, Missouri; Nicole Moore, Florida; Wade
Morris, Tampa, Florida; Jessica Mundy, South
Carolina; Kara O'Connor, Yonkers, New York; Anita
Patten, social worker, Phoenix, Arizona; Gretchen
Peterson, Florida; Mark Peter, Florida; Felicia
Pham, Florida; Samuel and Barbara Pitowsky, New York
City; Merrit Reed, Florida; Cole Ridley, Kansas
City, Kansas; Angela Rivera, Florida; Angel Roberts,

St. Louis, Missouri; Ismael Rodriguez, Tampa,
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Florida; Katherine Rose, Orlando, Florida; Nina
Rumbold, New York City; Lara Sandowski, Rogers,
Arkansas; Abbi Schnell, New York, New York; Denise
Seidelman, New York; Laurie Shelton, Arizona;
Meridith Shepard, Florida; Sybil Shepard, Florida;
Lisa Simpson, Glendale, Arizona; Cindy Spitz, Cape
Coral, Florida.

MR. LARRY ROBERTS: Mr. McCarthy, sorry. Is
there a lot more on this point?

MR. JAY McCARTHY: There's one and a half pages
more. I'm almost done.

Miguell Siweriz, Florida; Dawn Smith, Vermont;
the Stewart family in Florida; the Tate family in
Tampa; the Weavers, Florida; Webster, Florida;

Van Gundy, Overland Park; Westen family, Arizona;
Malowski, Florida; Wheatley, Florida.

And I will wait until others have talked before
I give my presentation.

MR. LARRY ROBERTS: Okay, thank you. Thank
you.

MS. LINDA HERZBERG: I'm Linda Herzberg. I'm a
member of the Oglala Sioux Tribe, and I'm a social
worker.

I had a couple of questions or concerns. One

is: This is from the Federal Registry. It's 14885
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is the page number. It's talking about engaging ——
let's see, "Definitions" and "Active Efforts,
engaging the Indian child, the Indian child's
parents, the Indian child's extended family members,
and the Indian child's custodian(s)." I was
wondering how that affected the extended family
members. Does this mean they are supposed to engage
with the extended family members or it's just
suggested that they do that?

MR. LARRY ROBERTS: So I think the idea here,
and I will turn it over to my colleagues to try and
describe it, but I think the intent here is to lay
out examples what state agencies and state courts
can do to make active efforts, so reaching out to
extended family.

Does anyone want to add anything to that?

MS. RODINA CAVE: I can add to that.

So you'll see that, and it's under
"Definitions," Section 23.2, and the definition for
active efforts under the Proposed Rule lays out that
active efforts includes, for example, and then it
lists a number of actions and steps that agencies
can take. And so that is —— that's one of them.
"Notifying and consulting with the extended family

members of the child to provide family structure and
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support for the Indian child, to assure cultural
connections, and to serve as placement resources for
the Indian child." There are many other examples of
what is included in active efforts.

MS. LINDA HERZBERG: So that's like a
possibility that they could do?

MS. RODINA CAVE: Right.

MS. LINDA HERZBERG: Okay.

Further on in that section it talks about
continued custody. And I know with foster care a
lot of times we talk about the mother. I was
wondering about the father, birth father, is that
included in continued custody, or are we just
talking about if the parents are separated there
isn't a continued custody with the birth father?

MR. LARRY ROBERTS: So I'm going to —— so I'm
going to answer it this way, and that is —— this is
not just for this particular definition but any
comments you have across the board, I think the
intent is for continued custody to be that of,
physical custody that a parent already has or had at
a point in the past. I don't know that it's meant
to exclude the biological father, but if that's
unclear to you, I would suggest that you provide us

comments on how we could clarify that and how you
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think it should be written.

So it's sort of across the board here on our
Proposed Rule, the point of this meeting, this
public meeting is to get comments from you and you
providing input in terms of how can the rule be
clarified, where is it unclear, how can it be
bettered drafted.

MS. LINDA HERZBERG: Okay.

The next comment is, I don't know how you say
this but it's 23.104 under C, and this is "How do I
contact a tribe under the regulations in this
subpart?" "C" says that if you do not have accurate
contact information for the tribe or tribes or the
tribes failed to respond to written inquiries, you
may seek assistance in contacting the Indian tribes
from the BIA Regional Office. I think that should
be changed to "should." I think "may" gives too
much leeway. And if you don't have accurate contact
information, the letter may get lost in the tribe's
office some places and therefore you can think
you're doing what you should be doing and you're
not.

MR. LARRY ROBERTS: Okay.

MS. LINDA HERZBERG: The last one is 23.111

about notices, Part G. This talks about providing
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translations of court documents. And I'm wondering,
are proceedings automatically given translators for
court hearings? Because this only talks about
notices.

MR. LARRY ROBERTS: That's a good question. I
think —— again, I think to the extent you think
that — I think you should suggest language that
would clarify how you want it clarified.

MS. LINDA HERZBERG: Okay.

MR. LARRY ROBERTS: Okay? So —— but I
appreciate the specificity of your comments in terms
of each subsection and really identifying these
specific points that need to be clarified.

MS. LINDA HERZBERG: Okay. Thank you.

MR. LARRY ROBERTS: Thank you.

MR. KYLE KRAUSE: My name is Kyle Krause. I'm
an attorney here in Rapid City.

I'1l start with some of the good. Thank you
for being here today. You guys have undertaken a
pretty sizable task in creating these proposed
regulations and the new guidelines. I know because
I probably spent ten hours myself just critiquing
them, not creating them. It's easier to tear
something down than it is to create it. So thank

you for the work you did do on that.
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I can say I wish you would have taken input
like this with regard to the new guidelines as well.
Frankly, those came as a surprise to me. And I
think if I didn't know about them, I'm not sure if
very many other people did either because I usually
stay on top of this. So it was a bit of a surprise
to me. I got an e-mail, "There's new guidelines."
And I had no idea those were coming.

I have quite a few comments, but I'm going to
limit mine at this point to just the two major
changes to the law that I think these regulations
will make.

The first big one is that these new
regulations, more or less, eliminate the possibility
of anonymity in voluntary proceedings. That was
something clearly recognized by the previous version
of the guidelines.

The kinds of situations where that's
applicable, you know, hypothetical situation: I
have two parents walk into my office that say, We
don't think we can take care of our child. We've
got these friends we've known for years who want to
adopt our child. We want these people to take care
of our child. We don't really want the entire

community to know. We'll get ostracized for giving
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up our kid if we do that. Well, under the previous
version I could, you know, we could put the child in
the home under Power of Attorney for six months,
file the adoption; we don't have to give any notice
to anyone. The parent —— the court can find good
cause to deviate from the placement preferences
based on the desire of the parents and grant the
adoption.

Under these new guidelines what would have to
happen is when we file the adoption, we have to send
notice of the proceedings to the tribe. Often these
are fairly close-knit communities. Frankly,
everyone seems to know everybody, so it wouldn't be
uncommon for the people not to want to spread out, I
guess news of this to spread in their community, and
that could deter some people from doing that.

Another hypothetical situation would be a
step-parent adoption. I do a lot more step-parent
adoptions than I do other adoptions.

And it might be that —— you know, usually it's
dad. Dad hasn't been involved for years, doesn't
want to pay child support and says, "Fine, I
terminate my rights. I don't really want anything
to do with this kid." But he might not want

everyone else to know that he's willing to just give
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up his rights to his child. So under these, again,
you have to give notice to the tribe and possibly
others about this proceeding, which I think that's
something to watch out for.

You know, just some language from the previous
version of these, the 1979 guidelines very clearly
recognize this right, the desire of parents to be
anonymous. I1'll just read from, the comments to
those. At Section B.1. of the 1979 guidelines it
says, "Under the Act [confidentiality] is given a
much higher priority in voluntary proceedings than
in involuntary ones. The Act mandates a tribal
right of notice and intervention in involuntary
proceedings but not in voluntary ones. For
voluntary placements, however, the Act specifically
directs state courts to respect parental requests
for confidentiality. The most common voluntary
placement involves a newborn infant.

"Confidentiality has traditionally been a high
priority in such placements. The Act reflects that
traditional approach by requiring deference to
requests for anonymity in voluntary placements but
not in involuntary ones. This guideline
specifically provides that anonymity not be

compromised in seeking verification of Indian
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status. If anonymity were compromised at that
point, the statutory requirement that requests for
anonymity be respected in applying the preferences
would be meaningless." I think that makes some
sense. It's not possible to give the world notice
and still maintain anonymity.

The other big policy change that I see is that
these new guidelines basically do a 180 regarding a
good cause to deny transfer. The prior —— the 1979
guidelines specifically recognize that you can't
request transfer at any point in the proceedings. I
think our thinking has evolved a little bit. I
think there are good reasons often for tribes to
wait until the proceedings have played out a bit
more in state court before requesting transfer. But
under these new guidelines if I'm representing a
parent, every single time in the final dispositional
hearing if I think my parent is going to lose
custody of their kids, I say, Judge, transfer to
tribal court. And suddenly we have to then stop the
proceedings; the judge has to send a request to the
tribal court and we delay permanency for this child
until we can get this resolved. I don't think
that's what anyone really intends, but that's the

way these are going to work out.
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There's —— some language from the commentary of
the 1979 guidelines addresses this really well, too.
I'1]l read from the comments to Part C.1. of the 1979
guidelines. It says, "Although the Act does not
explicitly require transfer petitions to be timely,
it does authorize the court to refuse to transfer a
case for good cause. When a party who could have
petitioned earlier waits until the case is almost
complete to ask that it be transferred to another
court and retried, good cause exists to deny the
[transfer] request.

"Timeliness is a proven weapon of the courts
against disruption caused by negligence or
obstructionist tactics on the part of counsel. If a
transfer petition must be honored at any point
before judgment, a party could wait to see how the
[trial] is going in state court and then obtain
another trial if it appears the other side will win.
Delaying a transfer request could be used as a
tactic to wear down the other side by requiring the
case to be tried twice. The Act was not intended to
authorize such tactics and the 'good cause'
provision is ample authority for the court to
prevent them." I think that should continue to be

the case. We don't want these kids lingering in
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limbo because someone like me, frankly, representing
the parent finds out that they can delay these
proceedings more by requesting a transfer at the
very last minute.

So I'll save any other comments I have for
later.

Thank you.

MR. LARRY ROBERTS: Thank you.

MR. CODY WILSON: Hi. Good morning. I'm Cody
Wilson. I'm an Oglala Sioux tribal member. And I'm
also the adoptive father of three Native American
children that are also Oglala Sioux tribal members.

I'm here today. We need to think hard about
these measures when it comes to voluntary adoptions.
The placement of Native American children when it's
on a voluntary setting, if that mother wants to
voluntarily place her children, she should have the
right to choose where her children go. It should be
not mandated by the tribe where her children go.

With these guidelines in place, that you're
wanting to put into place, I probably wouldn't be a
father today of my three children because they
probably would have went to a relative. There was
relatives that wanted them. But our birth mom said

that she wanted the children placed with us. And,
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um, you know, um, because my —— our children's birth
mom had the strength, the courage and the love for
her children to say, "I want to place with Cody and
Jen," I'm a father today. If the tribe would have
gotten involved, I probably wouldn't be a father.

We —— you know, it's not always in the best interest
of the child to go with a family member.

That's all I have to say right now.

Thank you.

MR. LARRY ROBERTS: Thank you.

MS. COLEEN GLOBKE: My name is Coleen Globke,
and I'm a social worker, and I would like to share a
little bit about my role in the clients that I work
with.

What does someone do when they find themselves
with an unplanned pregnancy? Hopefully they're
looking at the options, weighing the pros and cons
of all of their possible choices. I've been a
crisis pregnancy options counselor for the past nine
years. I've worked with over a hundred clients in
that time. And the demographics of the clients that
I've served are proportionate to the rest of the
population of South Dakota.

As the clients I serve weigh their choices,

they consider what's in the best interest of their
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child, themselves, and those that they have a
relationship with. The pregnancy and ultimately the
child will affect all relationships in their lives,
whether they be romantic relationships, friend or
familial.

Those with an unplanned pregnancy have to make
a decision that they can live with every day for the
rest of their life. Those decisions are not
generally made hastily or without a great deal of
thought. Ultimately this person must decide if
she's going to terminate that pregnancy, parent that
child, or choose adoption for her child.

And for those that choose parenting, we help
them get connected to resources they need to be the
very best parents that they can be.

For those that choose adoption, they have to
decide what kind of adoption they want, an open
adoption, a semi-open or a closed adoption.

They also need to think about who they want to
raise their child. Through the counseling process
they identify the qualities they want in a fam