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Draft Meeting Summary

The Osage Minerals Council and the Osage Producers Association met, along with relevant federal and state agencies, to discuss the second draft of the updated Environmental Reference Manual.  The following is a summary of those discussions.

Introductions and Opening Remarks 
Christina Kracher, Tribal Consultation Advisor, EPA Region 6, thanked all parties for coming to the table and putting in the time and effort to work through the process. She noted that the meeting would focus on discussing the second draft of the Manual and would provide an opportunity to ask questions and provide feedback on the draft.

Meeting participants introduced themselves. A full list of individuals in attendance can be found in Appendix A.

Form and format of the Manual and future development of the accompanying Handbook
A representative of the Osage Producers Association (OPA) said that the 1997 Manual numbered 62 pages, the revised first draft numbered 59 pages, and the current, second draft numbers 127 pages. He expressed concern that the breadth of this Manual, with all of the detailed explanation, may be deviating from the original purpose when the Manual was created in 1997. The format of the second revision is not user friendly in the producers’ view. The previous format was more like a textbook as opposed to the question-and-answer format of the second draft. The OPA representative reported that the only comments he heard from other OPA members is that the Manual had become too big. He suggested that, therefore, the Handbook should be much shorter and easy to use.

An EPA representative responded that the question-and-answer format was intended to make the Manual more user-friendly.  The Agency is open to suggestions on how to meet that goal. The representative said that the final version of the Manual would include an index. He also said that the text had not been changed, for the most part; rather, the headers were changed from statements to questions. A few sections were added, such as sections on emergency preparedness and on air pollution. Also, a different font may have made the document slightly longer. Finally, the Agencies will be drafting a Handbook that is focused on field activities and is much shorter and more concise. The Handbook will draw on relevant text directly from the Manual.

In response to a question from an OPA representative about the timeframe for drafting the Handbook, a BIA representative explained that the Agencies could begin consulting with producers soon to understand what content they would need to be included in the Handbook. The BIA representative added that the draft Manual does contain significantly more information than the 1997 Manual.  It includes new sections and new information to comply with changes in the law and background information and explanations to make the document more accessible to those who may not be as familiar with oil and gas operations.

An OPA representative agreed that a lot of basic information had been added to the Manual and suggested that these explanations could be included in separate “Frequently Asked Question” sections at the end of each chapter or at the end of the Manual to simplify the Manual for producers.

SPCC Plan
A Producers Association representative stated that the example SPCC plan included in an appendix to the Manual comes from a site in Louisiana that has a different profile from Osage County, with the latter composed of stripper wells. He introduced Fred Storer and asked him to speak on behalf of the OPA about the shortcomings of the sample SPCC plan that is included in the second draft of the revised Manual.

Mr. Storer explained that the regulations for spill prevention, control, and countermeasures (SPCC) are very complicated and circuitous and are therefore tricky to comply with. The Clearwater spill plans, such as the one included as a sample plan in the Manual, have been around for a very long time, and those who have been complying with them are already very familiar with them. They are not a good match for production in the Osage. For example, the Clearwater plan contains a “requirement” that the producer have containment for secondary flow lines, but producers do not follow that practice in Osage County. The regulations provide an alternative for that requirement, which is to prepare a contingency plan that explains how the producer would deal with a spill because he did not institute containment for secondary flow lines [an EPA participant later noted that this associated contingency plan exists and will be made available].  The contingency plan requires that the producer predict which direction fluids will flow. It also requires that the producer have contractual relationships with contractors who would be engaged in the spill control and remediation, but business relationships in the Osage are often based on mutual trust and long-term relationships, not on contracts. In addition, while EPA states that contingency plans must be based on Part 109, there is no applicable clause in place in the federal regulations governing the mineral estate in Osage County.

In reality, a SPCC plan requires only a few basic elements, including some essential information about what the producer’s resources are, who to notify in case of a spill, the directions the producer gives to responders to get to the spill, the place of assembly for people who will help in case of a spill, etc.

An OPA representative added that it would be helpful to include a sample SPCC plan that is tailored to Osage County in the Manual because the plans can be complicated and some operators do not include all of the nuances that they should include. A relevant spill plan could help producers in Osage County become better producers. He added that the Manual is supposed to be an Environmental Manual for operations in Osage County and should therefore be targeted to local conditions and operations.

In response to the comments from OPA representatives, a BIA representative said that the sample spill plan that is included is intended to provide an example of an SPCC plan to a wide variety of stakeholders and includes a disclaimer that it is not intended to be a template for actual spill plans in Osage County. An EPA representative added that SPCC rules require that spill plans be created site-specifically and signed off on by an engineer, with a provision for self-certification for facilities below 10,000 gallons. The sample SPCC plan is intended to provide a general idea of what is included in spill plans and is a plan that EPA has already vetted and approved for training purposes. In addition, a contingency plan for the Clearwater SPCC plan is easily available online and perhaps does not need to be included in the Manual. A participant responded that the contingency plan available online still must be based on Part 109 of 40 C.F.R. 109, and that Osage County does not have an equivalent regulation in place.

The parties explored different options for creating and including a sample SPCC plan that would be targeted to Osage County, such as including the sample SPCC plan that was included in the 1997 Manual, updating the sample SPCC plan from the 1997 Manual, including the Clearwater SPCC plan that is included in the second revision of the draft Manual, and/or including a sample SPCC plan that OPA creates and submits to the Agencies for review. A BIA representative expressed concern with the option of including a sample SPCC plan that is created by OPA or other outside parties as this would constitute joint participation in the creation of policy for the Manual, which could violate the Federal Advisory Committee Act (FACA).

Section-by-Section Review of the Manual
OPA representatives provided the following feedback and asked the following questions about specific provisions in the draft Manual; responses from BIA, EPA, and OMC representatives are indicated in italics.

Contact Information: 
The contact information in the new draft is not as complete as in the previous draft. I think that we need to go back to what we did in the second draft and have all of the pertinent information in there. The new draft directs you to call the BIA hotline for saltwater spills, and the NRCS for spills that threaten a waterway, but what about oil spills that don’t threaten a waterway?
· OMC: Call the BIA hotline for oil spills that don’t threaten a waterway.
· Agencies: We will clarify the language around which spills need to be reported to whom, with all spills except for spills that threaten a waterway being reported to the BIA hotline. In addition, we will include all of the other, non-emergency contact phone numbers on a second page.

Is there a minimum number of gallons that need to touch water in order to trigger reporting?
· EPA: There is no minimum amount. Any oil that affects the “waters of the US” requires a call to the National Response Coordination Staff (NRCS). If it’s a spill that’s within containment, or just on the pad, it doesn’t have to be reported. The operators need to know what their reporting responsibilities are so, if the reporting responsibilities are unclear, please let us know. Also, typically most brine spills have a component of oil that puts a sheen on water, so those need to be called in also because they end up involving oil.

Clean Water Act and EPA’s Osage Brine Program
An OPA representative noted that these sections are significantly longer than they were in the 1997 Manual and do not really contain any new information other than explanations. Do we really want to include this question-and-answer format or include FAQs separately at the end of the document?

Spill Prevention Control and Countermeasures (SPCC)
Page 10: The instructions for underground storage tanks on page 10 do not since no operator in the County has underground storage capacity. These sorts of provisions are confusing and show that the Manual needs to be tailored to Osage County.

Page 11: The text reading “Each time fluid is drained from the tank it must be documented and this information must be made available during inspections by the BIA Osage Agency, or UIC personnel.” should instead read as follows: “Each time fluid is drained from a tank or containment area it must be documented and this information must be made available during inspections by the BIA Osage Agency, or UIC personnel.”
· EPA: We will change that.

Page 11: How will the Manual handle the drain pipe issue?
· EPA: The only thing that you’re authorized to drain is uncontaminated stormwater. So any discharge from your containment area will most likely have an elevated TDS and if that comes into contact with waters of the US, EPA would treat that as an unauthorized discharge. So it would need to be hauled off to a commercial disposal well. Technically, the SPCC rules allow drain pipes, but in practice they haven’t been allowed in the Osage. We could write this in various different ways but want to have input and feedback from you on how we should write this to be most helpful to the producers.
· OPA: I don’t know any operators who have drainpipes, since just about any containment area would have some contamination. More often than not, operators get a tank truck to haul off water.
· OPA: If I remember correctly, there was a deal where you could have a little bit of contamination in the water and it wouldn’t do any harm. I think in the original manual it was 1000 ppm.
· EPA: I would just qualify that to add that if any spill flows to the waters of the US, then we can regulate that.

Page 12: I believe that an operator can review an SPCC plan after an engineer creates it.
· EPA: Agreed. We will correct this.

Page 13: The requirements for submitting SPCC plans to EPA and BIA are unclear and confusing. 
· EPA: This section needs to be rewritten. The idea is that the items in C are required to be reported if either A or B occurs.

Ground Water Quality Protection
A lot of this was taken from first draft, and that was taken from the 1997 manual. So the content is pretty sufficient, but the new formatting is confusing. The things that I really liked in the 1997 manual were the tables for the mechanical integrity testing (MIT) and the diagrams for plugging and abandoning wells. So I’m glad that we’ve carried those over. Maybe more than anything else that operators deal with, those elements are helpful from this manual.

Page 25: Approval from EPA is required when plugging an injection well, and notice to BIA must also be provided. This section could be written more clearly.
· Agencies: We will clarify that.

Air Pollution Prevention
Page 39: What does the following sentence mean? “Tribes may choose to develop and enforce only those parts of the CAA that they deem to be appropriate.” 
· EPA: The CAA applies across the board and sets minimum federal standards. States can implement CAA above federal standards, and tribes can do the same thing. So the language means that tribes can choose to take delegated authority over portions of the CAA, but all aspects of the Act would always apply in Osage County regardless of who take jurisdiction.  There is a difference in assertion regarding federal versus state authority over Osage County regarding air that our manual process is not intended nor can fully resolve at this time.
Page 40: I don’t know what a “green completion” is.
· EPA: We’ll clarify this. There are new programs coming out that are intended to address those sources that are not covered under federal air regulations because their emissions are below the applicable threshold, and these emissions would be covered under the green completions program.
· An OMC participated noted that:  I would like to make a point that’s globally applicable to green completions and all BMPs in the Manual: I want to make sure that anything that we include in the manual is a common practice that everyone is kind of responsible to do. When something goes wrong, you’re judged by what’s in the Manual, even if it’s a so-called Best Management Practice and not a regulation. For example, even through Kansas isn’t an OSHA state, OSHA regulations are still recommended, so people are still held accountable to that standard when something goes wrong. I just want to make sure that the Osage is held to the standards that are common across the industry.
· EPA: Thanks for those comments. First, we’re going to change all “shoulds" to “coulds” in the Manual so that it is clear what the recommended practices are. Also, there’s the “General Duty Clause” under the Clean Air Act that does come into play when there is some sort of accident or adverse event. So, on a day-to-day basis, EPA isn’t going to be enforcing the BMPs under the General Duty Clause, but if something does go wrong, we might look at that. Want to make sure that people understand that. In terms of practices that aren’t currently applicable in the Osage, there might be things that become applicable in the Osage in a couple of years, and so want this manual to be broad enough to cover those.

Waste Management and Environmental Compliance
Page 51: The rules for mixing hazardous and non-hazardous wastes is written in a confusing way.
· EPA: We will review this language with the people at EPA who wrote this section. There might be an easier way to describe it, but the basic concept is that you shouldn’t mix hazardous waste with non-hazardous waste.

Page 58: Of the species listed here for protection under the Endangered Species Act, it seems like the American Burying Beetle is the only one of these species that is relevant in Osage County.
· EPA: We can look into this, but I believe that this was taken off of the US Fish and Wildlife website specifically for Osage County.

Remediation and Restoration
Professor Kerry Sublette was conducting workshops on soil remediation and he gives out little kits to test soils. Producers use those. It might behoove us, maybe in an appendix, to say that there may be technical resources and experts that operators could avail themselves of to better inform themselves about these issues.

Emergency Planning and Preparation
The Producer’s Association was the one that asked this be put in here, and pretty much what operators have to do is file a Tier 2 form with the Oklahoma Department of Environmental Quality (DEQ). But it looks like what happened is that DEQ put in a lot of extraneous information. I think that you could boil this whole thing down to the bottom 2 paragraphs on p. 67 and the table on the next page. A lot of this other stuff could be in an appendix or be available from other sources.

Sections of the Manual that should be included in the Handbook
Representatives of the Osage Producers Association identified the following sections of the Manual for inclusion in the Handbook:
· Page for emergency numbers
· Rather than a full SPCC plan, need contact info from spill plan (bulldozer operator, roustabout, oil purchasers, etc.)
· Synopsis of requirements for MIT test 
· Rather than all of the diagrams, just include some of the tables: 1, 2
· Brief synopsis of requirements for plugging and abandoning wells, without charts
· Brief description of process for permitting a well

Other Comments
An Osage Minerals Council member asked whether regulations similar to Pennsylvania’s would be introduced in Osage County prohibiting the disposal of fluids underground in underground injection wells.  In response, an EPA representative said that he did not anticipate such a regulation in Osage County.

Additional Comment
The following additional comments were noted as part of the meeting.

· Ms. Nona Roach: I agree that I don’t like the format at all. It’s hard to pick out the requirements versus the best practices. I also have an issue with the sample SPCC plan. From my various hats, as a landowner, I would see the thing about secondary containment units and then I would be confused as to why it isn’t happening on my land. It’ll just cause a lot of confusion as to why it isn’t the same as what’s happening on my land. I also think that there shouldn’t be dikes in Osage County – it just seems like an opportunity to dump water without getting caught.
· Mr. Bob Jackman: Before you do the final version of the manual, we have a new administration at the Osage Agency. I would suggest that there be a meeting between Robin and Jeannine and the OPA to discuss what tweaking needs to be done to make the Handbook really workable.

· Mary Johnson: On September 24-25, we’re having Osage Oil and Gas Summit and I’ve already asked Robin and Jeannine to do a presentation for operators as part of the Summit about the revised CFRs and updated Handbook. That would be very important for operators to attend. That will be a time where the Agency can answer questions from operators and have a conversation. I would also invite EPA to attend and it would be great if all of you can come, as this is a transitional year and it would be great to have everyone become clear on what’s happening here in Osage County. It’ll be at the Hyatt in downtown Tulsa.

Next Steps
The Osage Producers Association agreed to submit written comments on the draft Manual to the agencies by May 23. The agencies will consider this input, as well as other comments received, and will produce an updated draft of the Manual, to be posted on the BIA’s website approximately one week before the June 17 public meeting.  After June 17, the next draft will then go through internal agency and legal review before being finalized. The Handbook will be based on the contents of the Manual, focusing on requirements, and will be produced after June.

Adjournment
The meeting was adjourned at 4:30 pm.



Action Items
All government agencies:
· Revise the Manual per comments received in this second round of meetings

OPA:
· Submit written comments to the Consensus Building Institute for routing to EPA and BIA.

Consensus Building Institute:
· Create a meeting summary for review by EPA, BIA, OMC, and OPA and for finalization under CBI’s auspices.


Attachment A: Attendance

FEDERAL AGENCY OFFICIALS AND OTHER STAFF
	Last Name
	First Name
	Organization

	Ray-Hodge
	Vanessa
	Department of Interior, Office of the Solicitor

	Hale
	Jeannine 
	Bureau of Indian Affairs

	Hurlburt
	Charles
	Bureau of Indian Affairs

	Loftin
	Rhonda
	Bureau of Indian Affairs

	Streater
	Eddie
	Bureau of Indian Affairs

	Kracher
	Christina
	Environmental Protection Agency, Region 6

	Lane
	Willie
	Environmental Protection Agency, Region 6

	Ruhl
	Chris
	Environmental Protection Agency, Region 6

	Field
	Patrick
	Consensus Building Institute

	Kansal
	Tushar
	Consensus Building Institute



OSAGE MINERALS COUNCIL MEMBERS
	Last Name
	First Name
	Organization

	Boone
	Cynthia
	Osage Minerals Council

	Core
	Melvin 
	Osage Minerals Council

	Crum
	Galen
	Osage Minerals Council

	Red Eagle
	Myron
	Osage Minerals Council

	Whitehorn
	Dudley
	Osage Minerals Council

	Yates
	Andrew
	Osage Minerals Council



OSAGE PRODUCERS ASSOCIATION REPRESENTATIVES
	Last Name
	First Name
	Organization

	Butler
	David
	Osage Producers Association

	Lyon
	Rob
	Osage Producers Association

	Sicking
	Jamie
	Osage Producers Association

	Spurgeon
	Chuck
	Osage Producers Association





MEMBERS OF THE PUBLIC
	Last Name
	First Name
	Organization

	Austin
	Rick
	Oklahoma Department of Environmental Quality

	Jackman
	Bob
	Self

	Johnson
	Mary
	CEP Mid Continent

	Keener
	Travis
	Hydration Engineering PLLC

	Kerbs
	Dustin
	Performance Operating Company

	Miller
	Madison
	Oklahoma Department of Environmental Quality

	O’Rourke
	Sean
	Performance Operating Company

	Roach
	Nona
	Agape and Associates

	Storer
	Fred
	Hydration Engineering PLLC

	Thomas
	Warren
	Sullivan & Co.
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