Cooperative Agreement xxxxxxxx Page 27 of 28

 UNITED STATES DEPARTMENT OF THE INTERIOR
                                                   ASSISTANCE AGREEMENT                                                                                                                                                                                     
	1A.  AGREEMENT NUMBER
  
	1B. MOD NUMBER
	2.  TYPE OF AGREEMENT
     [   X  ]   GRANT
     [  X  ]   COOPERATIVE AGREEMENT
	3.  CLASS OF RECIPIENT
  

	4.  ISSUING OFFICE   (NAME, ADDRESS)                                                              

	5.  RECIPIENT (NAME, ADDRESS, TELEPHONE)


	
	EIN #:
	
	County:                  
	

	
	DUNS #:
	
	Congress. Dist: 

	

	6.  ADMINISTRATIVE POINT OF CONTACT  (NAME, ADDRESS, TELEPHONE, E-MAIL)

	7.  RECIPIENT PROJECT MANAGER (NAME, ADDRESS, TELEPHONE, E-MAIL)


	8.  GRANTS OFFICER TECHNICAL REPRESENTATIVE   (NAME, ADDRESS, TEL
EPHONE, E-MAIL)

	9A.  INITIAL AGREEMENT EFFECTIVE DATE:


	9B.  MODIFICATION  EFFECTIVE DATE:



	
	
10.  COMPLETION DATE



	11.  PROGRAM STATUTORY AUTHORITY

	  

	12.  FUNDING INFORMATION
	RECIPIENT/OTHER
	DEPARTMENT OF THE INTERIOR
	13.  REQUISITION NUMBER




	Total Estimated Amount of Agreement
	
	
	14A.  ACCOUNTING AND APPROPRIATION DATA



	This Obligation
	
	
	

	Previous Obligation
	
	
	

	Total Obligation
	
	
	14B.  TREASURY ACCOUNT FUNDING SYMBOL



	Cost-Share %

	
	
	

	15.  PROJECT TITLE AND BRIEF SUMMARY OF PURPOSE AND OBJECTIVES OF PROJECT




	16a.  Acceptance of this Assistance Agreement in accordance with the terms and  conditions contained herein is hereby made on behalf of the above-named Recipient

BY: ________________________________________________________________________________              


DATE:  _____________________________________________________________________________
	17a.  Award of this Assistance Agreement in accordance with the terms and conditions contained herein is hereby made on behalf of the United States of America



BY:  ______________________________________________________________________________


DATE:  ____________________________________________________________________________


	16b.  NAME, TITLE, AND TELEPHONE NUMBER OF SIGNER 



     Additional signatures are attached
	17b.  NAME OF GRANTS OFFICER 
 



 
Page 1 of 28

COOPERATIVE AGREEMENT
BETWEEN
BUREAU OF INDIAN AFFAIRS, xxxxx REGION 
AND
THE xxxxxx TRIBE 
FOR
WILDLAND FIRE MANAGEMENT - NON-RECURRING FUNDS 
(Based on reimbursements)

This cooperative agreement (Agreement) is entered into by the Bureau of Indian Affairs, xxxxx Region, an executive agency of the U.S. Department of the Interior, hereinafter referred to as the “BIA,” and the xxxxxx (an organized tribal government, hereinafter referred to as the “Tribe”.

ARTICLE I – BACKGROUND AND OBJECTIVES

A. Under this agreement, the parties will cooperate in wildland fire management activities related to national, regional and field programs, including activities occurring on trust lands under the BIA’s jurisdiction for which the BIA has wildland fire management responsibilities and where approved interagency or mutual aid agreements are in place.  The suppression of structural fires, vehicle fires, or hazardous-materials fires is not included in this agreement.

B. This agreement will provide a mechanism to reimburse the Tribe for non-recurring expenditures for actual costs. Equivalent funding terms include one-time funds, one year only funds, project funds or one-time expenditures.  For purposes of this agreement these categories of funds will hereinafter be referred to as non-recurring funds. 

C. In order for the Tribe to maintain an adequate level of readiness and capability on Indian land, tribal wildland firefighters who carry out this agreement  must meet the national qualification standards for wildland firefighting positions that appear in the current National Wildfire Coordination Group (NWCG) 310-1 Wildland Fire Qualifications System Guide.

1. Implementation of this agreement requires the Tribe to maintain a cadre of qualified wildland firefighters.  If the availability of local training and qualifying wildfire management experience is limited, the off-reservation dispatch of Tribal wildland firefighters under approved interagency or mutual aid cooperative agreements is necessary, reasonable, and allowable for the purpose of breath of experience, depth of qualified fire staff, training, and obtaining and maintaining NWCG qualifications and standards.

2. Further, no single agency, including the Tribe carrying out this agreement, has sufficient resources to manage large, extended attack wildland fires. Only through cooperative, reciprocal interagency management are wildland fire management agencies able to suppress large, extended attack wildland fires or manage public safety incidents. Through this agreement, the Tribe participates in that portion of the interagency large fire, extended attack management capacity the BIA would make available to support national efforts. Without participation in interagency support agreements, the BIA cannot fulfill its commitments, and, without the support of its interagency partners and other tribes, the BIA cannot provide sufficient large-incident wildland fire management to the Tribe.  Therefore, the Tribe assumes responsibility to supply qualified fire management staff, when they are not needed for local fire suppression management, for national dispatch under the direction of the BIA, when requested by the BIA or through resource orders issued by a dispatch center.  Further, the Tribe assumes responsibility to train and qualify fire management staff to large incident NWCG skill positions, even though those positions may rarely be used for local fires. 

D. At the discretion of the BIA and with the agreement of the Tribe, the BIA may choose to host “national resources” at the Reservation. Those “national resources” may be used to manage local wildland fire when those resources are not needed for national dispatch.  It is understood by both the Tribe and the BIA that “national resources” hosted by the Tribe are not part of the base preparedness funding, and are available for local fire management tasks only when those resources are not in use or requested for use by the national dispatch system.

E. The objectives of this agreement are: [specific objectives must be tailored to fit the program identified in the appendix: budget and operation plan, see examples A.-E. below]

1. To participate in and administer the wildland fire management program for activities paid for by non-recurring funds;
2. To administer the fuels management program and complete projects for non-recurring funds on the reservation;  
3. To train and maintain qualified tribal employees in order to build the depth and breadth of experience needed to develop NWCG skill positions to have a fully functional fire program managing wildland fire within BIA jurisdictional boundaries and, when available, supporting the national effort in regarding wildland fire. 
4. To designate procedures to reimburse the Tribe for the cost of providing wildland fire operational management (both suppression and fuels management) and other incident management services or support for non-recurring funds.
5. To administer non-recurring funding for the Interagency Hotshot Crew including non-recurring preparedness /prevention, and suppression on and off the reservation.

ARTICLE II - AUTHORITY

BIA enters into this Agreement pursuant to:

A. National Indian Forest Resources Management Act, 25 U.S.C. § 3115(a)(1)(C), and 25 C.F.R. Part 163 Subpart E, General Forestry Regulations, Cooperative Agreements.  The National Master Interagency Agreement for Wildland Fire Management, National Interagency Fire Center, BIA Agreement No. AGFIRE10K101 authorizes tribes to support the national fire effort by providing services under this agreement. 

B. Tribal Resolution No. xxx, dated xxx, 20xx. 

ARTICLE III – SCOPE AND STATEMENT OF WORK 

A. Substantial involvement by the BIA is anticipated during the performance of activities funded under this cooperative agreement.  

B. The parties agree that the Tribe will perform or support Bureau functions in the following areas: 

1. The tasks to be accomplished under this agreement include fire management activities that use non-recurring funds such as suppression funds, and one-time preparedness funds.   These two categories include one-time project funds associated with burned area rehabilitation, emergency stabilization, hazardous fuels reduction, prevention, and other related programs.  Base or recurring funding is generally disbursed under P.L. 93-638 contracts or Title IV compacts for Tribes that manage the preparedness/ hazardous fuels reduction program. 

C. The Parties to this agreement agree to conduct all wildland fire suppression activities under this agreement in accordance with Department of Interior Manual (DM) 620 (4/10/98), 90 Indian Affairs Manual (90 IAM, Wildland Fire Management) and the most current version of the BIA Wildland Fire and Aviation Operations Guide (Blue Book) or succeeding Operations Guide(s), and current National Interagency Mobilization Guide. 

D. Specific responsibilities, duties and activities to be provided by the Tribe will be documented and mutually agreed to, in written proposals and incorporated as an appendix to this agreement (for example, the Annual Work Plan format or Task Orders may be used).  Appendices will include an activity description, objectives and role of each party, operating plan, costs and reporting requirements. The operating plan will be modified by mutual consent as the scope of activities increases or decreases.

E. BIA Obligations – Federal Assistance to Tribe:

1. The BIA retains authority to:

a. Approve Resource Management and Land Use Plans, Fire Management Plans, Fire Program Management documents, National Environmental Policy Act documents, and appropriate Wildland Fire Decision Support System (WFDSS) decision documents.
b. Delegate authority to Incident Management Teams and Burned Area Stabilization/Rehabilitation Teams.
c. Hire, fire and pay Emergency Fire Fighters. 

2. The BIA shall furnish the Tribe with the following assistance to accomplish the functions outlined in the appendices:

a. Serve as the technical program contact to provide technical supervision, coordination, direction, and implementation of the cooperative program.
b. Serve as technical advisor in fire suppression to the Tribe. Technical supervision can also be provided during an emergency situation, when supervision is executed through the designated Incident Command System (ICS) chain of command or if another delegation of authority exists. 
c. Coordinate, notify or make available wildland fire management training to tribal employees sufficient for the tribe to fulfill the agreed upon responsibilities under this agreement.  Additional wildland fire management qualifications to support the Bureau’s interagency incident management commitments are encouraged. 

The Tribe shall furnish the BIA with the assistance outlined in the appendices.  In so doing, the Tribe will:

1. Manage and carry out all administrative functions associated with the provisions of services under this agreement.

a. Provide qualified personnel to perform and meet wildland fire and other funded incident management needs within the reservation boundaries, and as requested by the BIA or other cooperating federal or state agency outside of reservation boundaries.  
b. Personnel performing activities under this agreement shall meet the requirements in the 2013 Bureau of Indian Affairs/Tribal Medical Standards Program dated January 17, 2013 (or current direction) and work capacity test. They shall meet the minimum training requirements for NWCG-ICS positions, as prescribed by the BIA and Wildland and Prescribed Fire Qualifications Guide (PMS 310-1). 
c. Provide supplies, equipment, facilities, and related services, when available; in order to assist and help meet incident needs.
d. Follow administrative procedures identified in the NWCG Interagency Incident Business Management Handbook.
e. Certify that it will self-administer a motor vehicle operation policy that promotes the safe operation of motor vehicles while performing duties to implement the terms and conditions of this agreement.  The Tribe’s policy shall be comparable or superior, to the motor vehicle operation policy for the BIA issued by the Assistant Secretary – Indian Affairs.
f. Follow contractual requirements on the use of National Wildfire Resources used on trust lands. 

ARTICLE IV – TERM OF AGREEMENT

The Agreement will become effective upon the date of the last signature and will expire month  xx, 20xx, unless terminated earlier per Article XII. The period from the effective date to the expiration date is the period of performance for the Agreement.

ARTICLE V – KEY OFFICIALS

A. Key officials are essential to ensure maximum coordination and communications between the parties and the work being performed. They are:

For the DOI:

Grants or Contracting Officer:
Name:
Title:
Address:
Phone:	
E-Mail:

Grants or Contracting Officer Technical Representatives:

Name:
Title:
Address:
Phone:	
E-Mail:

Key Personnel for Tribe:

Name:
Title:
Address:
Phone:	
E-Mail:

B. Communications - The Tribe will address any communication regarding this Agreement to xxxxx, Grants Specialist, Office of xxxxxxx. The Grants Specialist is the only BIA official that may change the terms and conditions of this agreement through written modification. Communications that relate solely to technical matters may be sent to the Grants Officer Technical Representatives representing the BIA.  

C. Changes in Key Officials - The Tribe may not make any permanent change in a key official without written notice to the Grants Specialist in advance of the proposed change. The notice will include a justification with sufficient detail to permit evaluation of the impact of such a change on the scope of work specified within this Agreement. Any permanent change in key officials will be made only by modification to this Agreement.

ARTICLE VI – DISPUTE RESOLUTION

 If the key officials are unable to resolve a dispute concerning implementation of this agreement within 30 days, they shall refer the dispute to the following officials, who will confer within 15 days of the referral in order to resolve the dispute:

For the BIA:
Name:
Title:
Address:
Phone:
E-Mail:

For the Tribe:
Name:
Title:
Address:
Phone:
E-Mail:


ARTICLE VII – AWARD AND PAYMENT

A. All activities pursuant to this agreement are subject to the availability of Federal funds.
B. The Tribe will use its policies and procedures and the BIA standardized Employee Job Classifications under this Agreement.
C. Tribal resources or services provided off-reservation can only be utilized, and costs reimbursed, when ordered by the BIA or other cooperating federal or state agencies or authorized under a mutual aid agreement.  Tribal resources will be ordered through an established dispatch center or designated representative. Resource orders are required for significant incidents such as a large fire or an off-reservation dispatch. 
D. This agreement may be terminated as provided in attached OMB Circular A-102 or by either party upon 30 days written notice to the other party.  Any termination shall not affect any obligations of the BIA to pay for costs incurred by the Tribe for supplies or services ordered hereunder prior to such termination.  The OMB Circular A-102 is Attachment xx to this agreement.
E. Each party will be solely responsible for the acts and omissions of its officers and employees resulting in damage or injuries to third parties to the same extent that such party is responsible under its applicable laws and regulations.
F. This agreement in no way obligates BIA to order any quantities of service during the period of this Agreement.
G. OMB Circular A-87, cost principles are applicable to this agreement and are Attachment xx to this agreement. 
H. The BIA shall reimburse the Tribe for direct wildland fire non-recurring expenditures provided for by this agreement and incurred by the Tribe, in accordance with Federal procedure and regulations. Appropriate expenditures will be determined on a case-by-case basis in accordance with federal procedures and appropriation language.  Guidance can be found in the BIA Wildland Fire and Aviation Program Management and Operations Guide – Chapter 17, Tribal Compacts/Contracts and 90 Indian Affairs Manual (90 IAM, Wildland Fire Management), Guideline for Tribally Operated Wildland Fire Management Programs memo dated April 6, 2001 or succeeding direction. Reimbursements will be handled by direct billing between the Tribe and the BIA.  The BIA will act as the administrative agent for other cooperating agencies.  Further requirements are provided in Appendix X. 
I. The BIA will reimburse the Tribe for authorized, actual salary costs including regular pay (except for base 8 for personnel paid from preparedness funding), overtime pay, holiday, hazardous duty pay, etc., for tribal employees engaging in non-recurring activities such as fire suppression, prescribed fire, and all risk management work approved and requested through a Resource or Task Order under this Cooperative Agreement. 
J. Authorized travel, tuition, registration costs and per diem expenses of tribal employees are included in preparedness funding provided under this agreement. However, the BIA will reimburse the Tribe for authorized travel, and per diem expenses of all such persons engaged in appropriate and approved emergency response activities under this Agreement. 
K. Reimbursement for supplies and expenses to the Tribe not covered under Section VII. a., b., and c., above will be on an actual cost basis or replacement in kind, as authorized by the Regional Fire Management Officer.
L. Reimbursement for use of appropriate tribal-owned equipment within the boundaries of the reservation will be documented through an Emergency Equipment Rental Agreement (EERA), OF-294 or equivalent form [cooperators agreement form can be used here], and accompanying documents such as Emergency Equipment Shift Tickets (EEST), OF-297, and Emergency Equipment Fuel and Oil issue (EEFOI), OF-304.  Rental agreements between the Tribe and other cooperating agencies should be established before the fire season. Equipment available for off-reservation dispatches will be through national incident procurement processes.  
M. Suppression Readiness Funds:  
Method 1. 
The BIA may, at their discretion, provide Suppression Readiness Funds to the Tribe for use in covering reimbursable suppression expenditures. The decision to advance suppression funds must benefit both the BIA and the Tribe.  The Suppression Readiness funds will be used by the Tribe to cover tribal fire employee’s non-base salary expenses and direct suppression expenditures. The Tribe may request these funds through an appropriate payment system as set forth in the BIA financial system. 

These are operating expense funds for use by the Tribe for suppression expenditures provided through a regionally issued and managed firecode.  This firecode will be opened each year for expenditures within that fiscal year. The amount of funding provided will be based on 50 percent of the previous five-year average suppression expenditures incurred by the Tribe. (Local BIA suppression expenditures may be used when appropriate). If suppression expenditure rates will result in this amount being exceeded, addition funds can be added at the option of the Regional FMO, AOTR or designee. Factors that determine the amount of additional Suppression Readiness funds include: availability of funds, timely invoicing, fire season remaining, or other factors determined by the region.  

Previous years Suppression Readiness funds will be reimbursed to the BIA by December 31. No further Suppression Readiness Funds will be given unless all previous year invoices are processed and the previous year’s readiness funds reimbursed. Once the previous fiscal year’s Suppression Readiness Funds account is closed out, the next years regionally issued and managed firecode can be established and the current years Suppression Readiness Funds disbursed. 

Method 2. [Useful for Tribes with limited dispatches or low volumes of invoices] 
Based upon the individual circumstances of the incident the BIA may, at their discretion, provide Suppression Readiness Funds to the Tribe for use in suppressing a specific incident. The decision to advance suppression funds must benefit both the BIA and the Tribe. The Suppression Readiness funds will be used, by the Tribe, to cover tribal preparedness-funded employee’s non-base salary expenses not to exceed anticipated expenditures projected for the specific incident. 

Suppression Readiness Funds cannot be applied to any other Tribal fire expenses, other than non-base salary, without the prior approval of the BIA. The Tribe will provide detailed cost documentation to the BIA within 30 days of the return of the employee(s) from the incident that the funding was advanced to support. In addition, any unused Suppression Readiness Funds will be returned by the Tribe to the BIA within 30 days of the return of the employee’s from the incident that the funding was advanced to support. Upon audit of the detailed cost documentation the Tribe will have 30 days to submit additional supporting documentation for any charges the BIA determines are unapproved. After 30 days, a Bill for Collection will be issued for the amount of the unapproved charges. 

N. The final approval for all charges to suppression funding remains the responsibility of the BIA. The Tribe agrees to follow all procedures for hiring, dispatching, and documenting time that are outlined in the current emergency firefighter crew plan, current Interagency Incident Business Management Handbook, current Interagency Standards for Fire and Fire Aviation Operations handbook, and the current National Mobilization Guide.  
O. Invoices will be submitted (monthly, quarterly, every 90 days, monthly except the last 90 days of the fiscal year, or other combinations of these or similar timeframes as negotiated but no more than 90 days). 
P. The Tribe will maintain documentation for all suppression expenditures under this agreement, to include salary costs, training and travel cost, equipment cost and purchases.  This documentation will be made available to the BIA when requested. 
Q. Any award beyond the current fiscal year is subject to availability of funds; funds may be provided in subsequent fiscal years if current work is satisfactory.
R. Allowable and Eligible Costs:  Expenses charged against awards under the Agreement may be incurred only as necessary to carry out the approved objectives, scope of work, and budget.
S. Travel costs:  For travel costs charged against awards under the Agreement, the Tribe and its officers, employees, or representatives shall follow the travel policies in the Federal Travel Regulation, and may not be reimbursed for travel costs that exceed the standard rates.  All charges for travel must conform to the applicable cost principles.

ARTICLE VIII – BUDGET REVISION

  The Tribe shall follow criteria and procedures at 25 C.F.R 276.14 in order to: 
(a) report deviations from cooperative agreement budgets and 
(b) request approval for budget revisions.

ARTICLE IX – INSURANCE AND LIABILITY

Tribe agrees:

A. To indemnify, save and hold harmless, and defend the United States against all fines, claims, damages, losses, judgments, and expenses arising out of, or from, any act or omission of the Tribe or Tribal personnel or members, participants, agents, or representatives arising out of or in any way connected to activities authorized pursuant to this Agreement. This obligation shall survive the termination of this Agreement.
B. To cooperate with the BIA in the investigation and defense of any claims that may be filed with the BIA arising out of the activities of the Tribe or Tribal cooperator, its agents or personnel.

BIA agrees:
T. To provide worker’s compensation protection and coverage to the Tribe’s personnel or members, participants, agents or representatives working within the scope of this Agreement and follow all United States Department of Labor rules regarding worker’s compensation. [BACKGROUND INFO Pursuant to 25 USC 3115, Tribal employees are deemed employees of the BIA when performing work under the supervision of the Department of the Interior in emergencies or otherwise as mutually agreed to for the purposes of the Federal Employment Compensation Act and shall be covered accordingly for any injuries sustained during such work.]

ARTICLE X – REPORTS AND/OR DELIVERABLES

A. Specific projects or activities for which funds are advanced will be tracked and reported by annual submission of a SF-425 Federal Financial Report (FFR) due 90 days after September 30 of each calendar year. A final SF-425 shall be submitted at the completion of the Agreement. For a final SF-425, the reporting period end date shall be the end date of the agreement. Final reports shall be submitted no later than 90 days after the end period date.
B. Tribe will provide an annual performance reports in accordance with 2 CFR 215.51.  
C. The Secretary of the Interior and the Comptroller General of the United States, or their duly authorized representatives, will have access for the purpose of financial or programmatic review and examination to any books, documents, papers, and records that are pertinent to the Agreement at all reasonable times during the period of retention in accordance with 2 CFR 215.53.

ARTICLE XI – PROPERTY UTILIZATION

All tools, equipment, and facilities loaned the by BIA, under this agreement, such as tools, equipment, and facilities will be returned in the same condition received except for normal wear and tear in project use. Property management standards set forth in 2 CFR 215.33 through 35 apply to this Agreement.

ARTICLE XII – MODIFICATION AND TERMINATION

A. This Agreement may be modified only by a written instrument executed by the parties.  Modifications will be in writing and approved by the Grants Officer and the authorized representative of the Tribe.
B. This agreement may be terminated consistent with applicable termination provisions for Cooperative Agreements found in 2 CFR 215.61.

ARTICLE XIII – GENERAL AND SPECIAL PROVISIONS

A. General Provisions

OMB Circulars and Other Regulations – The following OMB Circulars and other regulations are incorporated by reference into this Agreement: 

1. Determination of Allowable Costs:

2 CFR Part 225, Cost Principles for State, Local, and Indian Tribal Governments. (OMB Circular A-87)

2. Audit Requirements:
OMB Circular A-133, Audits of States, Local Governments, and Non-Profit Organizations.   

3. Code of Federal Regulations/Regulatory Requirements: (as applicable): 

a. 43 CFR Part 12 Subpart A, Administrative and Audit Requirements and Cost Principles for Assistance Programs
b. 43 CFR Part 12 Subpart C, Uniform Administrative Requirements for Grants and Cooperative Agreements to State and Local Governments
c. 43 CFR Part 12 Subpart E, Buy American Requirements for Assistance Programs
d. 25 CFR Part 276, Uniform Administrative Requirements for Grants
e. 43 CFR Part 43,  Government wide Requirements for Drug-Free Workplace (Financial Assistance)
f. 2 CFR Part 1400, NonProcurement Debarment and Suspension 43 CFR Part 18, New Restrictions on Lobbying
g. 2 CFR Part 175, Award Term for Trafficking in Persons  
h. FAR Clause 52.203-12, Paragraphs (a) and (b), “Limitation on Payments to Influence Certain Federal Transactions.”

4. Non-Discrimination: All activities pursuant to this Agreement shall be in compliance with the requirements of Executive Order 11246, as amended; Title VI of the Civil Rights Act of 1964, as amended, (78 Stat. 252; 42 U.S.C. §§2000d et seq.); Title V, Section 504 of the Rehabilitation Act of 1973, as amended, (87 Stat. 394; 29 U.S.C. §794); the Age Discrimination Act of 1975 (89 Stat. 728; 42 U.S.C. §§6101 et seq.); and with all other federal laws and regulations prohibiting discrimination on grounds of race, color, sexual orientation, national origin, disabilities, religion, age, or sex.

5. Lobbying Prohibition: 18 U.S.C. §1913, Lobbying with Appropriated Moneys, as amended by Public Law 107-273, Nov. 2, 2002 - No part of the money appropriated by any enactment of Congress shall, in the absence of express authorization by Congress, be used directly or indirectly to pay for any personal service, advertisement, telegram, telephone, letter, printed or written matter, or other device, intended or designed to influence in any manner a member of Congress, a jurisdiction, or an official of any government, to favor, adopt, or oppose, by vote or otherwise, any legislation, law, ratification, policy, or appropriation, whether before or after the introduction of any bill, measure, or resolution proposing such legislation, law, ratification, policy, or appropriation; but this shall not prevent officers or employees of the United States or of its departments or agencies from communicating to any such members or official, at his request, or to Congress or such official, through the proper official channels, requests for legislation, law, ratification, policy, or appropriations which they deem necessary for the efficient conduct of the public business, or from making any communication whose prohibition by this section might, in the opinion of the Attorney General, violate the Constitution or interfere with the conduct of foreign policy, counter-intelligence, intelligence, or national security activities.  Violations of this section shall constitute violations of section 1352(a) of title 31. In addition to the above, the related restrictions on the use of appropriated funds found in Div. F, § 402 of the Omnibus Appropriations Act of 2008 (P.L. 110-161) also apply.

6. Anti-Deficiency Act: Pursuant to 31 U.S.C. §1341 nothing contained in this Agreement shall be construed as binding the BIA to expend in any one fiscal year any sum in excess of appropriations made by Congress, for the purposes of this Agreement for that fiscal year, or other obligation for the further expenditure of money in excess of such appropriations. 

7. Assignment: No part of this Agreement shall be assigned to any other party without prior written approval of the BIA and the Assignee.

8. 	Member of Congress: Pursuant to 41 U.S.C. § 22, no Member of Congress shall be admitted to any share or part of any contract or agreement made, entered into, or adopted by or on behalf of the United States, or to any benefit to arise thereupon.

9. Non-Exclusive Agreement: This Agreement in no way restricts the Tribe or BIA from entering into similar agreements, or participating in similar activities or arrangements, with other public or private agencies, organizations, or individuals.

10. Survival:  Any and all provisions which, by themselves or their nature, are reasonably expected to be performed after the expiration or termination of this Agreement shall survive and be enforceable after the expiration or termination of this Agreement.  Any and all liabilities, actual or contingent, which have arisen during the term of and in connection with this Agreement shall survive expiration or termination of this Agreement.

11. Partial Invalidity:  If any provision of this Agreement or the application thereof to any party or circumstance shall, to any extent, be held invalid or unenforceable, the remainder of this Agreement or the application of such provision to the parties or circumstances other than those to which it is held invalid or unenforceable, shall not be affected thereby and each provision of this Agreement shall be valid and be enforced to the fullest extent permitted by law.

12. No Employment Relationship:  This Agreement is not intended to and shall not be construed to create an employment relationship between BIA or any bureau thereof and the Tribe or its Members. No Member shall perform any function or make any decision properly reserved by law or policy to the federal government.

13. No Third-Party Rights:  This Agreement creates enforceable obligations between only BIA and the Tribe. Except as expressly provided herein, it is not intended nor shall it be construed to create any right of enforcement by or any duties or obligation in favor of persons or entities not a party to this Agreement.

14. Captions and Headings:  The captions, headings, article numbers and paragraph numbers appearing in this Agreement are inserted only as a matter of convenience and in no way shall be construed as defining or limiting the scope or intent of the provision of this Agreement nor in any way affecting this Agreement.

B. Special Provisions

1. Retention and Access Requirements for Records:  All recipient financial and programmatic records, supporting documents, statistical records, and other grants-related records shall be maintained and available for access in accordance with 43 CFR  12.82 for State, local and Indian tribal governments or 43 CFR. 12.953 for institutions of higher education, hospitals, other non-profit and all other organizations.

2. Audit Requirements:  

a. Non-Federal entities that expend $500,000 or more during a year in Federal awards shall have a single or program-specific audit conducted for that year in accordance with the Single Audit Act Amendments of 1996 (31 U.S.C. 7501-7507) and revised OMB Circular A-133, which is available at http://www.whitehouse.gov/omb/grants/grants_circulars.html.  
b. Non-Federal entities that expend less than $500,000 for a fiscal year in Federal awards are exempt from Federal audit requirements for that year, except as noted in A-133, §_215(a), but records must be available for review or audit by appropriate officials of the Federal agency, pass-through entity, and General Accounting Office (GAO).
c. Audits shall be made by an independent auditor in accordance with generally accepted government auditing standards covering financial audits.  Additional audit requirements applicable to this agreement are found at 43 CFR 12.66 or 43 CFR 12.926, as applicable.  General guidance on the single audit process is included in a pamphlet titled, Highlights of the Single Audit Process" which is available on the internet at http://www.dot.gov/ost/m60/grant/sincontact.html.  Additional information on single audits is available from the Federal Audit Clearinghouse at http://harvester.census.gov/sac/ . 

3. Procurement Procedures:  It is a national policy to place a fair share of purchases with minority business firms.  The Department of the Interior is strongly committed to the objectives of this policy and encourages all recipients of its grants and cooperative agreements to take affirmative steps to ensure such fairness. Positive efforts shall be made by recipients to utilize small businesses, minority-owned firms, and women's business enterprises, whenever possible. Recipients of Federal awards shall take all of the following steps to further this goal:

a. Ensure that small businesses, minority-owned firms, and women's business enterprises are used to the fullest extent practicable.
b. Make information on forthcoming opportunities available and arrange time frames for purchases and contracts to encourage and facilitate participation by small businesses, minority-owned firms, and women's business enterprises.
c. Consider in the contract process whether firms competing for larger contracts intend to subcontract with small businesses, minority-owned firms, and women's business enterprises.
d. Encourage contracting with consortiums of small businesses, minority-owned firms and women's business enterprises when a contract is too large for one of these firms to handle individually.
e. Use the services and assistance, as appropriate, of such organizations as the Small Business Development Agency in the solicitation and utilization of small business, minority-owned firms and women's business enterprises.

4. Prohibition on Text Messaging and Using Electronic Equipment   Supplied by the Government while Driving:  Executive Order 13513, Federal Leadership On Reducing Text Messaging While Driving, was signed by President Barack Obama on October 1, 2009 (ref.: http://edocket.access.gpo.gov/2009/pdf/E9-24203.pdf).  This Executive Order introduces a Federal Government-wide prohibition on the use of text messaging while driving on official business or while using Government-supplied equipment.  Additional guidance enforcing the ban will be issued at a later date.  In the meantime, please adopt and enforce policies that immediately ban test messaging while driving company-owned or –rented vehicles, government-owned or leased vehicles, or while driving privately owned vehicles when on official government business or when performing any work for or on behalf of the government.

In WITNESS WHEREOF, the parties hereto have executed this agreement on the date of the final signature shown below:

	Approved:                                                                                                                 		                
	[Official Name of Tribal Leader]									Date
	DUNS Number: [Tribal DUNS number]
	
	Approved:                                                                                                                 	
	Director, [NAME] Region 											Date
	Bureau of Indian Affairs

	Approved: ________________________________________________________                                                                                                
	Contracting Officer, [NAME] Region								Date
	Bureau of Indian Affairs												


[The following optional appendices outline the details and guidelines of the wildfire program.  They may be updated each year with mutual consent but, as annual updates are normally guidelines and procedures for project requests, the Agreement need not be re-signed with each update.  Project funding is done through modification or award through signed documents that establish the scope of work for project funding.  Consult with the Grants/Contracting Officer for guidance to confirm if a change in the appendices constitutes a significant change to the scope of the agreement and requires a modification.]  

For agreements where the tribe, tribal organization or partner will supply people and equipment for suppression, use Appendix 1 only.  For all other situations, choose the appropriate appendices to use (renumber them correctly).


Appendix 1:
Reimbursable projects developed under this agreement will be guided by fire resource orders or a set of task orders that will define the project, time frame and deliverables. The Task Order will define the work to be completed, create a common understanding of how the work will be accomplished, and the funding provided. 

TASK ORDERS:

a. Detailed description of services to be done or supplies to be delivered;
b. Description of the deliverables;
c. Time period for completion;
d. Target cost/price;
e. Identify responsible project officials and project lead;
f. Payment procedures including applicable billing procedures (billing frequency, identification of codes, advance payments or reimbursement).
g. Signatures by authorized personnel for BIA and the Tribe.

Appendix 2:
Invoice Administrative Requirements.

This appendix may vary in content based on local procedures and negotiations with the Tribe. However, items such as invoicing and billing procedures, timing of invoice submission, and documentation/support is to be provided and maintained, and must be documented in this section. 

1. The BIA Contracting Officer (CO) will determine who will review the invoice.   

1. [bookmark: _GoBack]The CO will appoint a Designated Representative (DR) for each agreement.  (This DR may be a Contracting Officer Technical Representative (COTR), RFMO etc.)  It will be the responsibility of the DR to approve invoices received and forward them to the appropriate Regional Fire Management Officer for payment.

1. Invoices will be submitted on official stationary of the organization.  The invoice will indicate the amount to be reimbursed.  If in-kind contributions are required, the amount of in-kind contribution will be noted.  A faxed invoice is acceptable but an original must be made available for field review.  The invoice itself will contain the statement: 

“I certify that this invoice and supporting data are accurate and complete to the best of my knowledge and belief; that the amount of this invoice accurately represents the expenditures on the project(s) identified in this invoice; and that I am duly authorized to make the above certification on behalf of       (name of organization)” 

Signature: ____________________Title:			 Date:			

The invoice will contain a project name, agreement number and other specific identification to tie it to a particular treatment plan or scope of work under the agreement.  A project funding code will be included when applicable.  The invoice will indicate if this is a “partial” or “final” invoice for the project.

1. Supporting Documentation.  Invoices will require different amounts of supporting documentation appropriate to the program, scope of work, work plan or other enabling agreement.  At a minimum, the invoice will have supporting documentation that shows:

a. A cost summary that breaks the invoiced costs into line items from the original project proposal, work plan, burn plan or other enabling document.  The invoice will include the original funding for each line item when appropriate and the amount of funding remaining unclaimed to date.  A spread sheet will fulfill this obligation.  Total project costs may not be exceeded but funding may be moved between line items with prior documented approval from Regional Fire Management staff.
b. A map of where the work was done or a progression map for partial payments.  A narrative statement may be used when the item involves an administrative function or task at a known location.
c. Who performed the work.
d. The quantity of work done and a summary of the cost per unit of work when appropriate.
e. The date(s) or period when the work was done.
f. Who verified that the work was accomplished and complete.  This may be a signature on the invoice or a signature on inspection reports.
g. The invoice will state whether it is a “PARTIAL” or “FINAL” invoice. 
h. Invoice will be submitted at least monthly.

2. Suppression Invoice.  Suppression invoices will contain the same basic information as other invoices except [a Resource Order can be substituted for off-reservation dispatches for items b, c, d, and e, above.][However, the DI 1202, Fire Report, encoded into the Wildland Fire Management Information (WFMI) or its replacement will serve in place of items b, c, d, and e, above.  A suppression invoice will not be processed without the Fire Report being encoded into the WFMI. ]  

1. BIA Invoice Approval. The approval that an invoice contains proper documentation, allowable costs and that the work performed was satisfactory is the responsibility of the DR.  (Only a Regional CO or delegated COTR has the authority to authorize payment of an invoice.)  The DR will:

1. Date stamp the invoice for reimbursable expenditures when received.  Invoices shall be processed within 30 days of this date stamp.
1. If the Tribe submits invoices within thirty days of the completion of the activity, BIA will, within (seven, 14, or 30) days, determine whether the invoice is acceptable and return promptly if it is not acceptable.  See section E below. If invoice submission is delayed beyond the 30 days the BIA will be allowed an additional 30 days for each additional 30 days delay to process invoices.  The BIA will be limited to a maximum of 90 days to process invoices. 
1. Review the invoice for administrative accuracy.
1. For a suppression invoice, verify that the DI 1202 has been entered into the WFMI or a Resource Order is provided.  Otherwise, the invoice is unacceptable. 
1. Verify that the expenditure is appropriate and within the scope of the approved project. This may require a field inspection.
1. Review supporting documentation for accuracy, appropriateness and reasonable cost.
1. Check the accounting codes.
1. Prepare a cover memo with the invoice to the Regional CO or Fire Management office for payment processing.  Include the statement, “The attached invoice and documentation have been reviewed by me and I recommend payment in the amount of $                    .”  Sign and date the cover memo.  Forward the cover memo and invoice through the appropriate Regional forestry/fire program manager.    

1. Unacceptable Invoices.  The Prompt Payment Act does not apply to cooperative agreements under this authority.  However, the BIA will issue a notice of intent to disallow costs (FAR Subpart 42.8) within (seven, 14, or 30) days of receipt of the invoice.  When an invoice is disallowed within the (seven, 14, or 30) days, the Prompt Pay Act timelines will not apply for that invoice.  An invoice can be unacceptable for the following reasons. 

1. Insufficient Documentation.  The invoice will be returned for insufficient documentation if an initial review reveals an error or lack of sufficient supporting documentation.  The DR will forward the invoice, with an indication of the missing documentation under a cover letter to the invoicing party. 
1. Invoice Submitted, Work Not Acceptable.  The DR will forward the package for action to the Regional CO, through the appropriate Regional forestry/fire program manager, under a cover memo indicating that the work is unacceptable and that payment is not warranted.
1. Invoice Submitted, Charge Excessive.  The DR will forward the package for action to the Regional CO, through the appropriate Regional forestry program manager, under a cover memo indicating that the work is acceptable but that the payment requested is excessive.
1. Invoice Submitted, Work Not Performed.  The DR will forward the package for action to the Regional CO, through the appropriate Regional forestry/fire program manager, under a cover memo indicating that the invoice appears fraudulent as the work, or some portion thereof, has been invoiced but has not been performed.
1. Unauthorized or Inappropriate Charges.   Charges do not meet guidelines, policy, or were not agreed upon charges. 

1. General.  To avoid multiple billing, or double payments for the same costs the DR is responsible to:

1. Keep track of invoices submitted for payment by project or program and by fiscal year.
1. Notify the Regional CO via memo, through the appropriate Regional forestry/fire program manager, when an invoiced cost is appropriate and indicating that it should be paid by forwarding the invoice and supporting documentation for processing or recommending that the payment be disallowed and forwarding a draft of the appropriate notification letter to the CO through the appropriate Regional forestry/fire program manager.
1. Notify the Regional CO following the "final" invoice and recommending that the CO issue a release of claims so that any remaining unspent money may be de-obligated or that a bill be issued for excess funds if an advance was made.
1. Inform the appropriate Regional forestry/fire program manager and CO when an invoice is being paid that was previously disallowed.  The notification is to correctly date stamp the invoice that was previously disallowed. This avoids the appearance of a late payment or late invoice processing by the BIA.  
1. Maintain a record of the invoice to aid in tracking missing payments.




APPENDIX x
20xx Annual Budget and Operations Plan

A. Preparedness – In Accordance with the Cooperative Agreement, The Tribe and the Bureau do mutually agree:

The Tribe Agrees to the following use of non-recurring funds:

1. The Tribe may receive non-recurring preparedness/prevention funds based on Tribal non-recurring fund requests and the availability of funds. 
a. Preparedness (AF1002020.ABCX00) 
b. Wildland Fire Prevention (AF1002T00.ABCX00)
2. The Tribe will use non-recurring funds to perform the designated fire management responsibilities, subject to the funding provided, as outlined below.
a. The Tribe will be responsible for expending requesting and expending non-recurring preparedness funds as directed by a Task Order or equivalent document, or by invoicing. 
3. Non-recurring funding is zero-year funding and will be allocated to the Tribe as it becomes available and requests are submitted;
4. The Tribe understands and accepts that non-recurring funds are offered for one year only and that the Secretary does not commit to providing additional funds after that year.
5. The Tribe understands and accepts that no indirect costs will be paid on non-recurring funding requests.  Even without funding for indirect costs, the Tribe desires to undertake the activity and has the capacity to accomplish it.
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B. Suppression – In accordance with the Agreement, the Tribe agrees to the following: 

a. Suppression (AF2001010.8T4100)

1. The Tribe is eligible to receive non-recurring suppression funds based on reimbursements and the availability of funds. 
2. The Tribe will use non-recurring funds to perform the designated fire management responsibilities, subject to the funding provided, as outlined below.
a. The Tribe will be responsible for expending requesting and expending non-recurring preparedness funds as directed by a Task Order or equivalent document, or by invoicing. 
3. Non-recurring funding is zero-year funds, and will be allocated to the Tribe as it becomes available and requests are submitted;
4. The Tribe understands and accepts that the non-recurring funds are offered for one year only and that the Secretary does not commit to providing additional funds after that year.
5. The Tribe understands and accepts that no indirect costs will be paid on non-recurring funding requests.  Even without funding for indirect costs, the Tribe desires to undertake the activity and has the capacity to accomplish it.
6. Funding is provided by the Department of the Interior Wildland Fire Appropriations. Wildland Fire Appropriation funding is interagency funding that is not specifically allocated to individual agencies, tribes or to a specific function. Annual funding available for this agreement is dependent upon the annual DOI Wildland Fire Appropriation and the amount provided to the BIA. Funding received from the yearly appropriation is generally not received in one lump sum and varies from year to year. Therefore, it is not possible to determine funding in advance. 

This appendix will identify key tasks to be performed by the Tribe or Bureau.  It must be developed to specifically address the program that will be implemented and who is responsible for implementation.  In many cases, the Tribe would be responsible for all components of suppression. In cases where the Tribe does not contract the preparedness program the following table identifies what activities the Tribe is required to implement. The elements shown in each of the following categories denote elements grouped together by function and not necessarily by funding source. This is not an exhaustive list of elements but shows key tasks.  The parties can remove or add elements, in writing, to fit specific program needs. You have the option to use the elements below to identify who will be responsible for implementing either task for functions.  It is recommended that, “The Tribe” or “The Bureau” be inserted in each element as negotiated.   

· Will respond to initial attack wildfires on and directly adjacent to the Reservation and those that threaten trust lands.
· Will coordinate suppression of extended attack, large wildland fire incidents and numerous concurrent wildland fire incidents.
· Will assume and pay all direct expenses on extended attack, large wildfire and numerous concurrent wildland fire incidents.
· Will use the FIRECODE system (a web based application accessed by the dispatch community) to generate unique accounting codes to track federal government costs associated with a wildfire incident.  The FIRECODE and the Fire Number are used to track reports and invoices for reimbursement of fire costs.
· Will prepare individual wildland fire reports (form DI-1202) and input them into the Wildland Fire Management Information System (WFMI) within 14 days of a fire being declared out.
· Will prepare and submit to the appropriate dispatch center daily wildfire situation reports.
· Will investigate wildfire starts and prepare and process wildfire trespass cases through the court system.
· Will monitor reservation fuel conditions during the year and institute appropriate closure and restriction based on National Fire Danger Rating System.
· Will staff and maintain initial attack forces, detection systems, communications, and supplies, as identified in wildfire plans and as conditions warrant.
· Will manage an Emergency Fire Fighter (EFF) program.
· Will request additional suppression resources through the dispatch system/coordination system from federal, state, and local government wildland fire entities.
· Will prepare a Wildland Fire Decision Support System document (WFDSS) for approval by the BIA when a wildfire exceeds initial attack.
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C. Severity-In accordance with the Cooperative Agreement, the Tribe and the Bureau do mutually agree:

1. Severity funding is non-recurring funding;
2. The Tribe contractor understands and accepts that the funds are available for use and subsequent invoicing only for the period of regional/National approval and use of the funds must be terminated when conditions leading to the approval of a severity request no longer exist.  The Secretary does not commit to providing additional funds after the severity conditions no longer exist.
3. The Tribe understands and accepts that funds are offered on a cost-reimbursable, approved occurrence-by-approved occurrence basis;
4. The Tribe understands and accepts that no indirect costs will be paid;
5. Even without funding for indirect costs, the Tribe desires to contract the activity and has the capacity to accomplish it.
a. Long-Term Severity AF2105050.8T4100 (National Approval  Required)
b. Short-Term Severity AF2105050.8T4100 (Regional Office Approval Required)

This appendix will identify key tasks to be performed by the Tribe or Bureau.  It must be developed to specifically address the program that will be implemented and who is responsible for implementation.  In many cases, the Tribe would be responsible for all components of severity. In cases where the Tribe does not contract the preparedness program the following table identifies what activities the Tribe is required to implement. The elements shown in each of the following categories denote elements grouped together by function and not necessarily by funding source. This is not an exhaustive list of elements but shows key tasks.  The parties can remove or add elements, in writing, to fit specific program needs. You have the option to use the elements below to identify who will be responsible for implementing either task for functions.  It is recommended that, “The Tribe” or “The Bureau” be inserted in each element as negotiated.      

1. Will prepare severity requests in accordance with BIA Wildland Fire and Aviation Operation Handbook or Regional Fire Management Officer requirements for short-term severity.

2. When funding for Severity is approved and conditions warrant, will build-up and maintain an increased wildland fire management organization as identified in the Severity Request.  Payment for resources ordered from outside the Tribe may be paid directly by the BIA from the Severity Funding, as appropriate.  Due to the national cap on Severity funding, any funds that will not be used for the event will be released as soon as possible to enable other units to access funding.
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D. Fuels Management – The Tribe will receive the following Hazardous Fuels Reduction funding to maintain a fire management organization to fulfill the designated fire management responsibilities for fuels management listed below:  Programmatic Staffing is the only recurring funding in fuels.  The other aspects of the program are considered non-recurring and the following shall apply (Fuels funding will be allocated by Project Cost Accounting Code and can’t be redirected to pay for non-fuels program related expenditures):

1. The Tribe understands and accepts that the funds are offered for one year only and that the Secretary does not commit to providing additional funds after that year;
2. The Tribe understands and accepts that indirect costs will be paid as calculated by the Regional/National Office;
3. Program will be managed according to current BIA fuels handbooks.

This appendix will identify key tasks to be performed by the Tribe or Bureau.  It must be developed to specifically address the program that will be implemented and who is responsible for implementation.  In many cases, the Tribe would be responsible for all components of Hazardous Fuels Reduction Program. In cases where the Tribe does not contract the base fuels program the following table identifies what activities the Tribe is required to implement. The elements shown in each of the following categories denote elements grouped together by function and not necessarily by funding source. This is not an exhaustive list of elements but shows key tasks.  The parties can remove or add elements, in writing, to fit specific program needs. You have the option to use the elements below to identify who will be responsible for implementing either task for functions.  It is recommended that, “The Tribe” or “The Bureau” be inserted in each element as negotiated.      

1. Will employ Fuels Management Specialist.
2. Will employ Fuels Planner.
3. Will employ Fuels Technician.
4. Will develop all planning documents for fuels technicians.
5. Will develop fuels management treatments.
6. Will enter fuels treatments in National Fire Plan Operations Reporting System (NFPORS).
7. Will implement only BIA approved and funded fuels treatments and activities. Will enter fuels accomplishment into NFPORS. Program will be managed according to current BIA fuels handbooks. 
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E. Emergency Stabilization/Burned Area Rehabilitation (ES/BAR) – The Tribe will receive the following ES/BAR funding to maintain a fire management organization to fulfill the designated fire management responsibilities for ES/BAR activities listed below (ES/BAR funding assigned project codes for all elements, will need to be itemized below):

1. Emergency Stabilization/Burned Area Rehabilitation funding is non-recurring funding;
2. The Tribe contractor understands and accepts that the funds are offered for one year only and that the Secretary does not commit to providing additional funds after that year.
3. The Tribe understands and accepts that funds are offered on a cost-reimbursable, fire-by-fire basis;
4. The Tribe understands and accepts that no indirect costs will be paid;
5. Even without funding for indirect costs, the Tribe desires to contract the activity and has the capacity to accomplish it.

Burned Area Rehabilitation (AF3202B00.ABCX00)
a. Plan Development
b. Treatments (Individual treatments listed by project code)
Example 2012 Fire 1 Complex BAR
Emergency Stabilization (AF2202020.ABCX00)
a. Plan Development
b. Treatments (Individual treatments listed by project code)

This appendix will identify key tasks to be performed by the Tribe or Bureau.  It must be developed to specifically address the program that will be implemented and who is responsible for implementation.  In many cases, the Tribe would be responsible for all components of ES/BAR. In cases where the Tribe does not contract the preparedness program the following table identifies what activities the Tribe is required to implement. The elements shown in each of the following categories denote elements grouped together by function and not necessarily by funding source. This is not an exhaustive list of elements but shows key tasks.  The parties can remove or add elements, in writing, to fit specific program needs. You have the option to use the elements below to identify who will be responsible for implementing either task for functions.  It is recommended that, “The Tribe” or “The Bureau” be inserted in each element as negotiated.      

· Will develop ES/BAR plans when appropriate for BIA approval.
· Will enter ES/BAR treatments into NFPORS.
· Will implement approved ES/BAR treatments.
· Will enter ES/BAR accomplishments into NFPORS.


In this template, red means this must be developed by you.  Except for links, blue is background information that should be deleted. XX’s imply something you must insert.  Note that you must identify whether you are going to use a contracting officer or a Grants Officer.  Basically they can be the same person and the Grants Officer just has another qualification. 

