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To whom it may concern:

The Confederated Tribes of the Umatilla Indian Reservation (CTUIR) Department of Natural
Resources (DNR) appreciates the opportunity to comment on federal consultation with tribes regarding
infrastructure decision-making. The CTUIR DNR has often worked with various federal agencies on
infrastructure projects with the potential to impact our rights under the Treaty of 1855, 12 Stat. 945,
notably, U.S. Army Corps of Engineers (Corps) permitting projects along the Columbia River. Based
on our extensive experience, DNR has the following recommendations to improve consultation and
improve the regulatory framework:

1. Use of Nationwide Permits (NWPs) for infrastructure projects by the Corps is not
appropriate when Treaty Rights are potentially implicated or at issue;

2. The Corps’ regulations must be amended to broaden the scope of analysis;

3. The Corps’ regulations regarding historic properties, 33 CFR 8 325 Appendix C, should
be revised to be consistent with the 36 CFR § 800 regulations; and

4. Corps regulatory staff should be trained to have expertise in tribal issues, including
Indian Treaty Rights.

This letter will discuss each of these recommendations in turn.

1. Use of Nationwide Permits (NWPs) for infrastructure projects by the Corps is not
appropriate when Treaty Rights are potentially implicated or at issue.

The CTUIR DNR has commented on a number of projects reviewed by the Corps under the
Nationwide Permit System, including:

a. Union Pacific Railroad Mosier Double-Tracking Project, NWP-2014-364;

b. Tesoro-Savage Crude Oil Terminal, NWS-2013-962; and

c. Global Partners Crude Oil Terminal (AKA Cascade Kelly Holdings), NWP-2007-0998;

Each one of these instances proved to be problematic and unsatisfying to the CTUIR due to limited
understanding of tribal Treaty Rights by the Corps and the narrow, limited scope of review.

a. Union Pacific Railroad Mosier Double-Tracking Project, NWP-2014-364
The Union Pacific Railroad Mosier Double-Tracking Project is proposed for processing under

Nationwide Permit #14 (multiple issuances) for linear transportation projects. Construction of the
project will resolve a bottleneck along the UPRR line and increase capacity of the line by 25% (as
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asserted by UPRR). Because the segment of track at Mosier is in the Columbia River Gorge, itis a
closed system (no incoming or outgoing lateral or connecting lines between Celilo and Troutdale, a
distance of 80 miles), so 25% more trains through Mosier means an increase of 25% more trains
through the entire Gorge. The CTUIR objected to the authorization of this under a Nationwide Permits
(see our May 11, 2016 letter attached). The Corps insisted that impacts that NWP review and
Individual Permit review are the same regarding treaty rights, that potential spills are outside their
jurisdiction to consider and if there are no treaty rights exercised within the immediate proximity of the
Mosier Project, the narrow project area, they will proceed with a permit decision under the NWP. See
Portland Corps August 23, 2016 response attached. On June 3, 2016, there was a derailment of a
Bakken Crude oil train at Mosier; sixteen cars derailed, four cars caught on fire. In our September 28,
2016, letter to the Corps, we included tribal member testimony from the Tesoro-Savage Energy
Facility Site Evaluation Council hearing regarding impacts of that derailment, spill and fire on the
exercise of treaty fishing rights. The Corps’ Portland District approved the Mosier Project on
November 4, 2016, two days after the Wasco County Board of Commissioners had tentatively denied
its permit for the expansion. The County Board of Commissioners ultimately denied the project on
November 10, 2016.*

b. Tesoro-Savage Crude Oil Terminal, NWS-2013-962

The Tesoro-Savage Crude Oil Terminal project proposes to ship by train and transfer to ocean-going
ships 360,000 barrels of oil per day. This level of development would make it the largest crude-by-rail
transfer facility in the United States. Because the facility proposed to use an existing dock that was
already permitted for other purposes, the Corps proposed to authorize the new project under
Nationwide Permits #3 and #12. The CTUIR Board of Trustees sent a letter to the Corps on March 28,
2014 (attached), engaged in government-to-government consultation with the Corps’ Seattle District on
the matter, and expressed our opposition to the use of Nationwide Permits for this project—one which
would result in four additional trains of crude oil traveling daily through the Columbia River Gorge
National Scenic Area and passing by and through multiple tribal treaty fishing sites along the River.
On June 4, 2015, the Seattle District ultimately relented and determined that use of Nationwide Permits
was inappropriate, but only did so after a year of consultation with the CTUIR, other tribes, and other
entities. Considerable time and resources were spent that could have been more productively utilized
by tribal and Corps staff on other issues, including thorough and appropriate analysis.

c. Port of St Helens Beaver Dock Rehabilitation, NWP 2013-427, and Global Partners Crude Oil
Terminal (AKA Cascade Kelly Holdings), NWP-2007-0998

Like Tesoro-Savage, the CTUIR spent over a year trying to resolve Treaty Rights issues under the
Nationwide Permit process associated with the repair, rehabilitation and expansion of half the Port of
St. Helens dock near Clatskanie, Oregon. This situation was complicated by the fact that there was an
application for an individual permit for expansion of the other half of the Clatskanie dock by Global
Partners. The half of the dock to be improved under the NWP by Port of St. Helens was integral into
work under an Individual Permit for the Coyote Island Coal Terminal, NWP 2012-56. The CTUIR

! The County Planning Commission had previously approved the project in September, but that opinion was
appealed to the County Board of Commissioners. The County Board’s denial has not yet been appealed; the appeal
period runs through December 14, 2016.
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opposed Coyote Island and the Nationwide Permit work at Clatskanie associated with it due to impacts
to treaty rights. Our January 26, 2015 comments discussing these related projects is attached. The
CTUIR believes the NWP for the dock rehabilitation was approved, however permit for the Coyote
Island terminal was ultimately denied without prejudice by the Corps after the Oregon Department of
State Lands denied a necessary state permit. The CTUIR understands that the Global Partners
Individual Permit was granted, though operations at the site have been discontinued.

2. The Corps’ regulations must be amended to broaden the scope of analysis.

Attached are our November 29, 2016, comments on the Millennium Bulk Terminal, NWS 2010-1025.
The Millennium Bulk Terminal is a proposed coal terminal that would transfer up to 44 million tons of
coal a year from rail cars to ocean-going ships near Longview, Washington. The project, if approved,
would be the second largest coal terminal in the United States by capacity. In the Draft Environmental
Impact Statement, the “Scope of Analysis” of the project included a small area around the project in
Longview, and for aquatic resources included the Columbia River from Vancouver, Washington, to the
river mouth. The analysis did not include the potential impacts from increased rail transport on tribal
Treaty Rights or the impacts from climate change resulting from burning an additional 44 million tons
of coal.

This narrow scope of analysis is a recurring problem and was noted in our comments on Coyote Island,
Mosier Double-Tracking, Tesoro-Savage and many other projects in which the Corps refused to look
beyond the immediate footprint of the project to examine potential indirect and cumulative effects on
CTUIR Treaty Rights.

3. The Corps’ regulations regarding historic properties, 33 CFR § 325 Appendix C, should be
revised to be consistent with the 36 CFR § 800 regulations.

Attached are our January 17, 2012 comments on 33 CFR § 325, Appendix C, the Corps’ regulations to
address historic properties. These regulations are over 25 years old and there is significant dispute
between the Corps and the Advisory Council on Historic Preservation (ACHP) as to whether the
regulations were ever legally ratified. The CTUIR has participated in at least three formal efforts by
the Corps to revise these regulations to make them consistent with the existing National Historic
Preservation Act (NHPA) and the regulations promulgated by the ACHP under the NHPA. The NHPA
has been amended at least five times since the Appendix C regulations were issued.

Appendix C does not reflect legislative or regulatory changes to the NHPA or the ACHP regulations
under that law, 36 CFR § 800. The Appendix C regulations lack basic, critical elements such as tribal
consultation, which the Corps has ineffectively sought to correct by issuing guidance documents.

4. Corps regulatory staff should be trained to have expertise in tribal issues, including Indian
Treaty Rights.

In 2007, the CTUIR became aware of the construction of the Port of Arlington Barge Dock, NWP
2006-160, at a treaty fishing site. The CTUIR objected and the permit was eventually revoked. The
permit denial was appealed administratively and then to the U.S. District Court in Portland, Oregon but
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ultimately settled and the last of the pilings placed during dock construction were removed earlier this
year. The initial Letter of Permission was issued without tribal consultation except for a brief
notification to our Cultural Resources Protection Program, and without any follow-up or response to
questions our staff provided. After the Corps’ initial oversight on Treaty Rights was identified, the
CTUIR conducted a Treaty Rights training for Portland District Regulatory Branch staff. This training
has improved consultation with the Portland District, as has their decision to hire a full-time
archaeologist to review permit applications. The incident revealed fundamental, systemic problems
encountered in Corps Regulatory regarding inadequate training, poor funding, significant staff work
load issues, as well as high turn-over. The vast difference in funding between Corps Operations and
Regulatory often prevents meaningful tribal consultation and adequate staff oversight of sometimes
complex Treaty Rights problems requiring legal, policy and technical review. Additional funding
needs to be authorized and appropriated for regulatory staff to fully address the complex issues that
arise in many permit actions.

Furthermore, current Nationwide Permit guidance, Condition 17, prohibits authorization of work if
Treaty Rights will be impacted, but offers no guidance as to what Treaty Rights are or with whom to
consult to determine if they are at issue. The CTUIR has repeatedly pointed this out to Corps
Headquarters during the comment period for the Nationwide Permit reissuances, see attached comment
letters from 2006, 2007 and 2016) but has been informed that this is a “Regional Permit issue” rather
than a national one. The CTUIR DNR respectfully disagrees. As is currently demonstrated by the
turmoil around the Dakota Access Pipeline and the Standing Rock Sioux Reservation in North Dakota,
inconsistent application of Nationwide Permits is a national problem. The guidance for Nationwide
Permits needs to include more information regarding tribal rights and resources.

Finally, the CTUIR recommends, where it has not already occurred, that each district Regulatory
branch have a dedicated archaeologist on staff. “Sharing” archaeologists among Regulatory and
Operations is not sufficient from our experience. Since the Portland District hired a full-time
archaeologist, problems with regulatory impacts to cultural resources have diminished.

The CTUIR DNR anticipates further follow-up regarding these issues with the U.S. Army Corps of
Engineers and the U.S. Department of the Interior, and would appreciate written responses to the
concerns expressed herein. Please feel free to contact Audie Huber, Inter-Governmental Affairs
Manager, at 541-429-7228, if you have any further questions regarding this request. Thank you.
Respectfully,

1.

pts, irectgr \

Department of Natural Resources

Attachments:
1. CTUIR FWC May 11, 2016 Comments on UPRR Mosier Double Tracking (8 pages).
2. Portland Corps August 23, 2016 Response to CTUIR May 11, 2016 letter (5 pages).
3. CTUIR FWC September 28, 2016 Comments on Mosier (546 pages).
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5

6.

CTUIR BOT March 28, 2014 Comments on Tesoro Savage (6 pages.)

CTUIR OLC January 26, 2015 Comments to the Corps on Port of St. Helens and Global
Partners.(Affidavits and attachments omitted, 5 pages).

CTUIR DNR November 29, 2016 Comments on Millennium Bulk Terminal (7 pages). March
28, 2014 CTUIR BOT letter on Tesoro Savage above and May 11, 2016 FWC on Mosier also
above, omitted.

CTUIR CRPP January 17, 2012 Comments on Appendix C, including comments from
February 5, 2008, February 28, 2007, January 1, 2007, November 27, 2006, November 24,
2004, May 7, 2002, as well as correspondence between the Corps HQ and ACHP on Appendix
C late from September to November 2008 (38 pages).

CTUIR DNR NWP Comments, dated November 27, 2006, January 31, 2007, and August 1,
2016 (8 pages). Attachments of March 28, 2014 CTUIR BOT letter on Tesoro Savage above
and May 11, 2016 FWC on Mosier also above, omitted.
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May 11,2016

Shawn Zinszer, Regulatory Chief

Army Corps of Engineers, Portland District
P.O. Box 2947

Portland, OR 97208-2946

Re:  UPRR Joint Permit Application No. 2014-364, Construction of 4.02 miles of track
creating a 5.37 miles second mainline track near Mosier, OR

Dear Mr. Olmstead:

The Confederated Tribes of the Umatilla Indian Reservation (CTUIR or Umatilla Tribe) Fish and
Wildlife Commission (FWC) appreciates the opportunity to provide input on the proposed track
construction near Mosier, Oregon that will result in 4.02 miles of new track and a new 5.37 mile
second mainline track. The CTUIR FWC has serious concerns regarding this project as it entails
significant construction over two tributaries to the Columbia River and numerous wetlands, will
increase rail traffic on the Columbia River and also allow for increased train speed and length.
Additionally, the citizens of the CTUIR and other tribes access the river across railroad tracks, often
at unmarked crossings to access the Columbia River to exercise their constitutionally-protected
Treaty reserved right to fish. Increased rail traffic increases safety risks to tribal members crossing
the tracks. Further, because the project potentially impacts Treaty rights, both directly and indirectly,
the use of a Nationwide permit for this project is inappropriate. The CTUIR requests that the Corps
of Engineers remove this project review form the Nationwide process and put it on an individual
permit review process. Such a move will allow the Corps to conduct the required analyses to ensure
there is little to no impacts to Treaty rights and the resources on which they depend.

The Umatilla Tribe’s Constitutionally-Protected Treaty Fishing Rights

The Supreme Court of the United States has repeatedly recognized the significance of the treaty
right to fish at off-reservation usual and accustomed places, holding that the right is “not much
less necessary to the existence of the Indians than the atmosphere they breathed.” Washington v.
Washington State Comm’l Pass. Fishing Vessel, 443 U.S. 658, 680, 99 S. Ct. 3055, 3071-3072
(1978), quoting United States v. Winans, 198 U.S. 371, 380 (1905). This treaty right to fish is a
property right, protected by the Fifth Amendment to the Constitution of the United States. See
Muckleshoot Indian Tribe v. United Sates Corps of Engineers, 698 F.Supp. 1504, 1510 (W.D.
Wash. 1988), citing Menominee Tribe of Indians v. United States, 391 U.S 404, 411-412, 88
S.Ct. 1705, 1710-1711 (1968). The right to take fish includes a right to cross private property to
access those areas, “imposing a servitude” upon the land. Winans, 198 U.S. at 381. Since 1968,
the Umatilla Tribe has also protected these treaty rights as a plaintiff in United States v. Oregon,
CV 68-513-K1, in the U.S. District Court for the District of Oregon.

The treaty fishing right carries with it an inherent right to protect the resource from despoliation
from man-made acts. “[A] fundamental prerequisite to exercising the right to take fish is the
existence of fish to be taken.” United States v. Washington, 506 F.Supp. 187, 203 (W.D. Wash.
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1980). See also, Washington v. Washington State Commercial Passenger Fishing Vessel Ass’n,
443 U.S. 658, 679 (1979) (Tribes with Treaty reserved fishing rights are entitled to something
more tangible than “merely the chance...occasionally to dip their nets into the territorial
waters.”) The ecosystem necessary to sustain the fish cannot be diminished, degraded or
contaminated such that either the fish cannot survive, or that consuming the fish threatens human
health. United States v. Washington, 2013 U.S. Dist. LEXIS 48850, 75 (W.D. Wash. Mar. 29,
2013)(State “impermissibly infringed” tribes’ treaty based fishing right in Washington by
constructing culverts that “reduced the quantity of quality salmon habitat, prevented access to
spawning ground, reduced salmon production...and diminished the number of salmon available
for est.”) See also, e.g. Recla trict v. Su ey ion

Dis 763 F.2d 1032, 103 Cir. 1 ’s fishing pr by
enjoining ground water withdrawals that would destroy eggs before they could hatch). This
project, both in its immediate construction impacts, and its resultant long-term increase in rail
traffic and speed, carry impermissible potential impacts to both the access of the treaty fishing
right, and degradation of the ecosystem on which those treaty resources depend.

According to the JARPA permit document, the proposed project will construct approximately four
miles of new double-track rail line, which includes two new bridges over tributaries to the Columbia
River and going through multiple wetlands and adjacent lakes, many of which are spawning habitat
for salmonid species listed on the Endangered Species Act. The proposal would also construct two
new signal cabins, which are curiously omitted from the permit plans based on the applicant’s
conclusory statement that “there are no waters fo the United States what will be affected” (Project
No. 2014-364 JARPA at pp 6-7.) The project also calls for over 1.5 acres of fill to open waters and
wetlands. Further, the project includes a new paved area that directs any runoff from the increased
train traffic to bare ground, possibly adjacent to wetlands, for “infiltration” into the ground. Given
that the runoff will largely come from train traffic, and given the 250% increase in rail traffic
between 2013 and 2014', it is likely that some type of contaminants would pollute this runoff. Any
runoff that infiltrates into the bare ground will then go into the groundwater, which is often
hydraulically connected to the Columbia River trough the Gorge. The potential for the project to
contaminate the Columbia River and adjacent wetlands, in which listed salmonids — treaty resources
that the Corps has a trust duty to protect - is a potential effect the Corps must analyze, and is another
reason a Nationwide Permit should not be used. Similarly, the potential impacts from the
construction of bridges, cabins and tracks over sensitive wetlands and lake ecosystems in which
listed species spawn and travel through requires the Corps abandon the use of the Nationwide
process.

m the Umatilla Tribe’s Tre
This proposal will increase rail traffic in the Columbia River Gorge. In a one page document

prepared by Union Pacific Railroad entitled “Union Pacific to Enhance Infrastructure in Mosier”
submitted in their public outreach effort, UPRR stated:
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The Federal Railroad Administration speed limit on the new track will be 35 mph. Union Pacific
currently moves about 25 to 30 trains per day through Mosier. The new double track will allow
us to move 5 to 7 more trains per day through Mosier.

This statem sev ings. First, doub ar 1 the speed.
The current tin r is 30 miles per 8] es hat ect
will increase traffic through in the area by approximately 25%. Also, the Columbia River Gorge is
essentially a closed system for trains. If seven more trains go through Mosier, seven more trains go
through Rufus, Biggs, The Dalles, Celilo, Hood River, Cascade Locks, etc. Increased traffic in
Mosier generates impacts up and down the Columbia in the form of additional trains, pollution, noise
and risks of derailment. Finally, while train traffic in Mosier is currently limited to 30 miles an hour,
trains up river, between The Dalles and Boardman, travel up to 70 miles an hour.

The increased railroad traffic all along the Columbia River, particularly in Zone 6 between
Bonneville and McNary Dams, will impair the Tribe’s interests in the following ways: damage to
treaty resources and the ecosystems they depend on, eradication of tribal fishing areas, impeded
access to tribal fishing areas and increased risks to tribal member safety, and damage and access
to cultural resources.

The ecosystem and treaty resources will suffer catastrophic damage from accidents and
spills.

The Project would result in an increase in shipment of tank cars, many of which may carry crude
oil or similarly dangerous products, traveling in the Columbia River Gorge and adjacent to the
Columbia River, where many tribal fishing areas are located. Train derailments, shipping spills,
and fire and explosions from those derailments are a certainty. This is evident from the cascade
of derailments across the United States and Canada reported in the media. For example, on
February 17,2015, a town in West Virginia suffered the derailment of a unit train of more than
100 oil tank cars carrying Bakken crude. Fourteen of the tankers ignited in an explosion, and at
least one went into the Kanawha River. Hundreds of families were evacuated, and two
downstream water treatment plants were closed. Photos of the explosion and subsequent tour of
the scene as reported by the Boston Globe and Newsweek are below.
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Photo caption: “Steve Keenan/The
Register-Herald via Associated Press.”

John Raby, Oil-bearing train derails in
West Virginia, setting off explosion,
The Boston Globe, February 17, 2015,
at

Photo caption: West Virginia Governor Earl Ray Tomblin surveyed the wreck site on February
17. "Many of the tanks had gaping holes in the tops where they had exploded," he tells
Newsweek. Office of Governor Earl Ray Tomblin.
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Max Kutner, West Virginia Begins Investigating Massive Train Derailment, Newsweek,
February 20, 2015, at
train-derailment-308428.

The day before, February 16, witnessed the derailment and spill of more than 260,000 gallons of
crude oil near Timmons, Ontario. The photograph below, from the Transportation Safety Board
of Canada, shows workers fighting the oil spill fire.

Photo caption: “In this Feb. 16, 2015, file photo, provided by the Transportation Safety Board of
Canada, workers fight a fire after a crude oil train derailment south of Timmons, Ontario. The
train derailment this month suggests new safety requirements for tank cars carrying flammable
liquids are inadequate, Canada’s transport safety board (sic) announced Monday, Feb. 23, 2105.”

Rob Gillies, Canada safety board says latest oil train derailment shows new safety standards are
inadequate, U.S. News, February 23, 2105, at
5/02/23/canada-oil-train-accident-shows-new-

While the U.S. Department of Transportation is considering new standards for rail cars, newly
built tanks cars do not appear to reduce the risk of accidents and spills as “both the West Virginia
accident and the oil train derailment and fire in Ontario involved recently built tank cars that
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were supposed to be an improvement,” but the Canadian Transportation Safety Board said these
new cars still “performed similarly” to the older models. Id. It is an unfortunate reality that
“[t]he number of gallons spilled in the United States in [2013], federal records show, far
outpaced the total amount spilled by railroads from 1975 to 2012.” Clifford Kraus and Jad
Mouawad, Accidents Surge as Oil Industry Takes the Train, N.Y. Times, Jan. 26, 2014, at A1,
and

Project goes forward, it is only a matter of time before a
similar accident brings ecological catastrophe to the Columbia River, devastating the fishery and
other resources the Umatilla Tribe depends on and has worked so hard to protect and restore.
A derailment and spill along the Columbia River will not only be tragic for the resource, it will
also work immeasurable hardships on the many tribal members that depend on the Columbia
River and its riches for their living. It will likely eradicate productive fishing areas in the
immediate area of the spill, and the consequences will be along the entire River, as a spill could
wipe out stocks of salmon and steelhead that are already listed under the Endangered Species
Act, erasing the many years and billions of dollars of effort that has gone into restoring the
resource.

Increased rail traffic will inhibit access to fishing areas and endanger tribal members.

On both sides of the Columbia River, tribal members cross train tracks multiple times on a daily
basis to exercise their treaty fishing rights. There is a great deal of scaffold fishing up stream and
downstream of the project area that is visible from satellite images on Google Earth. This fishing is
most often restricted by the crossing of the railroad tracks.

The increase in the number of trains, and possibly the length of such trains, will delay tribal
members’ ability to cross the tracks to access fishing areas. Such delays become acute during
adverse or impending weather, when members must sometimes get to their nets in the water as
quickly as possible.

The increase in rail traffic and the speed of that traffic will also increase the incidence of tribal
members stuck by rail cars. Tribal members are at risk of rail-strikes when crossing the tracks to
access fishing sites, In-Lieu sites, Treaty Fishing Access Sites, homes and markets for the sale of
harvested fish. Recently, on February 21, 2015, a man was killed by train strike near Kalama,
WA.

Accordmg to railroad statistics, 27 people were killed by train strikes acr n

in 2014.° In Oregon, 11 were killed in 2015. Id. The likelihood of train-

injuries and property damage will increase from the increase in rail traffic and speed that would
result from the Project.

Increased rail traffic will damage cultural and religious tribal interests.

The increased rail traffic will affect properties and items governed and protected by the National
Historic Preservation Act, the Archaeological Resources Protection Act, the Native American
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Graves Protection and Repatriation Act and other laws. The transit corridor passes through tribal
trust and traditional use areas. There are ancestral human remains, traditional cultural properties,
historic properties of religious and cultural significance to Indian Tribes, and archaeological
resources and sites in these areas. Any accidents, spills, explosions and related fires can damage
these properties and items, and cause irreversible loss. Similarly, the increased traffic could
result in increased risks of earthquake, liquefaction, or landslide, rail caused fires (without
derailment), contaminant leakage onto tracks and sites, all of which could damage cultural and
religious resources.

All of the potential impacts discussed above counsel for removal of the project review from the
abbreviated Nationwide process, and the conduct of a robust review under the individual permit
process. Moreover, it appears the Corps does not have accurate and complete information about
the project before it on which to make a decision.

The permit application contains inaccurate, inconsistent and incomplete information

There are inaccuracies and inconsistencies in the application as well. For instance, in the November,
2014 Project Purpose and Need and Alternative Analysis, it stated that trains along this route can
range up to 12,000 feet and that the siding in Mosier siding is the shortest in the 206 mile
subdivision. In conversations with UPRR it was clarified that UPRR does not run 12,000 foot trains,
though there is nothing preventing them from doing so. The average length of train in the Gorge is
6,200 feet, half the length referenced in the report prepared by CH2M Hill. Also, Mosier is not the
shortest siding in the Portland subdivision. From our information, the Mosier siding is 6,751 feet.
The Bridal Veil siding is 6,360. The report contends that “[s]tandard trains currently operating on
the route can range in length up to 12,000 feet, and many of these standard-length trains are unable to
use the Mosier Siding for passing.” However, most of the sidings between Troutdale and The Dalles,
are less than 12,000 feet including Sandy (10,617 feet), Bridal Veil (6,360 feet), Dodson (10,617
feet), Cascade Locks (6,751 feet), and Meno (9,916 feet). A chart of the siding length and locations
is attached. Further, in response to cultural resource concerns by Catherine Dickson, the contractor
stated that “the total number of trains per day is anticipated to remain similar to existing levels. The
existing main line track speed limit would not be increased as a result of the project.” A potential
increase of 28% of train traffic is not similar to existing levels. Further, as noted above, in one pager,
“Union Pacific to Enhance Infrastructure in Mosier,” the speed limit will increase from 30 mph to 35
mph. The point of all of these inconsistencies is that the information before the Corps at this time is
inaccurate. The project needs an individual permit review process, not the abbreviated whitewashing
of the Nationwide process.

At a staff meeting with the Corps of Engineers regarding this permit on April 15, 2016, Corps staff
expressed the opinion that the increased rail traffic of this project would be an indirect effect of this
project. However, the Corps also did not know whether they could deny a permit if the indirect
effects of the project had more than a de minimus impact on tribal treaty rights. This is a critical
issue. The CTUIR believes that any impact by Corps authorized projects on treaty rights is
unacceptable. Further, whether the impacts of this project are direct or indirect, the results will
increase rail traffic and that will affect tribal fishers. The CTUIR would like a formal response to the
question of whether or not the increased rail traffic and the threats that increase pose to tribal fishers
and potential impacts on Treaty rights are direct or indirect effects of this project?
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Project elements have changed.

UPRR has proposed the transfer of 2.82 acres of land from the arks and Recreation
Commission (OPRC) on September 23, 2015 in order to constr cond mainline construction.”
On April 27, 2016, the OPRC unanimously rejected the proposal by UPRR to secure the lands from
OPRC for the expansion. This denial will affect the project proposal. Since the project can no
longer as designed, how will the Corps address mid-review changes?

The project is currently under county review.

Finally, the Wasco County Planning Commission is currently reviewing the UPRR application under
county rules that implement the Columbia River Gorge National Scenic Area Act (Scenic Area Act).
Until this use is authorized under the county review process, with all limitations and conditions,
Corps review of the project under a Nationwide permit is premature. The Scenic Area Act is federal
law, and county ordinances implementing that law are federal in nature. Therefore limitations on
state and local authority over railroads are inapplicable to county actions under the Scenic Area Act.

Conclusion:

Until these questions are answered, it remains unclear whether the Corps is willing or able to address
treaty impacts of this project. Please provide the answers to these questions to Brent Hall, Tribal
Attorney at 541-429-7200.

We look forward to consulting with the Corps on this issue further to address potential impacts to
treaty rights.

Sincerely,
N

Jeremy Wolf, Chair
Fish and Wildlife Commission
Confederated Tribes of the Umatilla Indian Reservation

Cc Wasco County
Yakama Nation Fish and Wildlife Committee
Warm Springs Fish and Wildlife Committee
Nez Perce Tribe Fish and Wildlife Committee
Paul Lumley, Executive Director, CRTIFC
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DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, PORTLAND DISTRICT
P.O. BOX 2946
PORTLAND, OREGON 97208-2946

Regulatory Branch
Corps No.: NWP-2014-364

Mr. Jeremy Wolf

Chair, Fish and Wildlife Commission

Confederated Tribes of the Umatilla Indian Reservation
46411 Timine Way

Pendleton, OR 97801

Dear Chairman Wolf:

This letter is in response to your May 11, 2016, letter (hereafter referred to as “your
letter”) regarding the proposed Union Pacific Railroad (UPRR) second mainline project
located in Mosier, Oregon, which is currently under our review. The U.S. Army Corps
(The Corps) recognizes the Tribe’s Treaty rights and | remain committed to conducting
a thorough review of this project within the scope of our Regulatory authority. To that
end, | have provided responses to the concerns raised in your letter in the paragraphs
below.

Use of Nationwide Permits

The Corps acknowledges that Confederated Tribes of the Umatilla Indian
Reservation (CTUIR) has concerns with the use of Nationwide Permits (NWPSs) for this
project evaluation due to the belief that it constitutes a less than thorough review when
compared to the standard individual permit process. Although certain aspects of the
permit process are conducted on a national and programmatic scale for NWPs (e.qg.,
National Environmental Protection Agency (NEPA), Public Scoping), please note that
our local procedures for evaluating effects on Treaty rights, meeting trust
responsibilities, and complying with Section 106 of the National Historic Preservation
Act (NHPA) for projects such as this are the same regardless of which permit evaluation
is used. As such, Tribal interests are given the same level of consideration irrespective
of which permit process is used. Additionally, projects in Oregon authorized under the
current NWP program must comply with 31 national conditions, 16 regional conditions,
and 21 State 401 water quality certification conditions that are designed to ensure
adverse effects are minimized. UPRR, as with any other member of the public seeking
authorization under the NWP program, would be held to these same standards. The
use of multiple NWPs for linear transportation projects is well-established in regulation
(33 CFR Part 330.2(i)), supported in case law, and is standard practice for these types
of projects.

Habitat Degradation & Fisheries Impacts




The Corps respectfully disagrees with CTUIR’s assessment of the potential impacts
on fisheries and habitat that would result from this project. My staff, in consultation with
Oregon Department of Fish & Wildlife (ODFW) and the National Marine Fisheries
Service (NMFS), has conducted a review of the existing habitat present, its current use
by salmonids, and the potential impacts on these resources resulting from the proposed
project. The consultation with NMFS is documented in the January 14, 2016 Biological
Opinion issued by NMFS, which was provided to your staff. Although the project would
result in the loss of up to 1.63 acres of waters, those impacts are spread across Six
waterbodies at separate and distant locations. The impacts at each of the six
waterbodies are less than 0.5 acres of impact as allowed by NWP 14. Please also note
that only three of the subject waterbodies have surface water connection to the
Columbia River and these provide very limited opportunity for access by salmonids
through culverts. The poorly-circulated water in these ponds likely routinely reach
temperatures unsuitable for salmonids. The existing habitat in the affected areas of
shoreline largely consists of shot rock from the existing railroad grade and lacks riparian
vegetation. Due to these conditions, the ponds largely contain warm water fish and
likely provide only limited rearing habitat for juvenile salmonid species in winter when
temperatures are lower. The ponds do not contain spawning habitat as suggested in
your letter. In addition, UPRR has proposed suitable compensatory mitigation to offset
the loss of waters in their plan titled Compensatory Mitigation Plan for the Union Pacific
Railroad Second Mainline Track Project, dated June 2015, which has been provided to
your staff.

Spills, Derailments, Collisions

As noted in your letter, accidents can occur from railroad operations. However, the
Corps has no regulatory control or responsibility over rail operations and/or any
conceivable spills, derailments, or collisions and therefore the Section 404 Clean Water
Act permit is not the appropriate mechanism to address spill response or railroad safety.
There are existing regulatory programs in place that provide Federal oversight of these
incidents if they do occur. Most notably, the Federal Railroad Administration (FRA) has
regulatory authority through 49 CFR Part 225. The FRA'’s Office of Railroad Safety
regulates safety throughout the Nation's railroad industry through a diverse staff of
railroad safety experts. There is also an existing spill response plan for the Columbia
River Gorge, and more specifically the Bonneville Pool, which was developed and
prepared, in part, by U.S. Coast Guard (USCG) and U.S. Environmental Protection
Agency. This plan is referred to as the Middle Columbia River-Bonneville Pool
Geographic Response Plan, dated October 2015, and can be found at the following web
address:
(http://www.ecy.wa.gov/programs/spills/preparedness/GRP/ColumbiaRiver/MCR_Bonne
ville.pdf). Notwithstanding that the Corps has no regulatory control or responsibility over




rail operations, our evaluation is based on probable impacts and it is not a given that
there will be derailments, spills, or collisions in the Columbia River Gorge of the
magnitude referenced in your letter. Since there is an existing rail line through the
Gorge, if there is a risk for these types of incidents, it already exists as part of the
baseline condition, regardless of whether the proposed second mainline is authorized.
We cannot say this project will perpetuate those threats in any way above the baseline.
Further, the cause of these types of incidents are typically the result of track
maintenance, equipment failures or defects, and human factors. These direct causes of
incidents are far removed in place and time from any Corps’ authorization of the
discharge of dredged or fill material for constructing a track. We believe these issues
are appropriately handled through the oversight and expertise of the FRA, EPA, and
USCG as outlined above.

Rail Traffic & Commodities

The Corps acknowledges CTUIR has concerns relating to potential increases in
rail traffic and transportation of certain commaodities (e.qg., fossil fuels) through the
Columbia River Gorge. However, we do not have the control or responsibility to
regulate these aspects of the project through our authority under Clean Water Act. The
potential effects raised by the Tribe are several times removed from the action that we
have regulatory authority over, which is the discharge of fill material into waters of the
U.S. In addition, our understanding is the U.S. Department of Transportation’s Surface
Transportation Board (STB) has regulatory authority over railroad operations and
shipping. Whether there will be any increase in rail traffic and/or the type of
commodities carried by rail is not foreseeable and is driven by market forces.
Considering there is existing Federal oversight of these rail operations through the STB
and the Corps has no authority to control rail traffic or commodities, the Section 404
Clean Water Act permit is not the appropriate mechanism to regulate rail traffic or
commodities.

Other Agency Authorizations

It is our understanding that UPRR has withdrawn their proposal to seek new right-
of-way from the Oregon Parks and Recreation Commission (OPRC). As such, the
denial by OPRC referenced in your letter will not affect the current proposal. In addition,
the Columbia River Gorge National Scenic Area authorization currently under review by
the Wasco County Planning Commission for this project is a separate and distinct
review that is independent and separate from the Corps’ permitting process. We have
an obligation to make a timely permit decision regardless of whether this process is in
progress or delayed.



Treaty Rights Evaluation

Your letter contains general information indicating the Tribe believes railroad
operations could affect Treaty resources throughout the entire Columbia River Gorge,
but did not provide the specific information we requested in a letter we sent to the
CTUIR on April 25, 2016. The Corps has been working with your staff to understand
how the proposed project may affect tribal Treaty rights, including but not limited to tribal
fishing activities. The Tribe first raised the possibility that tribal Treaty fishing could be
affected by the project in a staff-level email dated October 22, 2015. Since that time,
we have had numerous discussions at the staff and Government-to-Government level,
both written and verbal but have not received the specific information we requested
regarding potential impacts to Tribal Treaty fishing within the project area; more
specifically, those areas in immediate proximity to where impacts to waters of the US
will occur associated with UPRR’s Mosier Project (Enclosure 1). As outlined in the
August 22, 2016 letter from Colonel Aguilar to Chairman Burke, if the requested
information is not received by September 22, 2016, we may proceed to a permit
decision, which will be based upon the information contained in the administrative
record at the time a decision is rendered. We must adhere to our commitment to public
service to make fair, reasonable, and timely permit decisions. The Corps may consider
all substantive information received prior to the date of a final permit decision.

The Corps will honor and meet our Federal Tribal-Trust responsibility, and will
engage with the CTUIR in timely and meaningful consultations on this issue and other
aspects of our permit evaluation. | remain committed to conducting a thorough review
of the proposal within the scope of the Corps’ regulatory authority. Courtesy copies of
this letter will be provided to your staff (Mr. Audie Huber and Mr. Brent Hall).

Please feel free to contact me should you have questions or concerns, or have a
member of your staff contact Peter Olmstead of my Regulatory Branch at (541) 962-
0401 or Ms. Misty Latcu of my Office of Counsel at (503) 808-4527.

Sincerely,

Shawn H. Zinszer
Chief, Regulatory Branch

Enclosure
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Office of Legal Counsel

January 26, 2015
Via Electronic Delivery

Michael LaDouceur

Project Manager, Regulatory Branch

U.S. Army Corps of Engineers — Portland District
333 S.W. First Avenue

P.O. Box 2946

Portland, OR 97208-2946

Michael Turaski

Chief, Regulatory Permits

U.S. Army Corps of Engineers — Portland District
333 S.W. First Avenue

P.O. Box 2946

Portland, OR 97208-2946

Re: Permit Applications for Project Nos. NWP 2013-427, 2007-998-1

Dear Mssrs. LaDouceur and Turaski:

Since 2013 the Confederated Tribes of the Umatilla Indian Reservation (CTUIR) and the US
Army Corps of Engineers (Corps) have been engaged in government-to-government
consultations at the staff level regarding the above referenced permit applications. In December,
2014, the Corps staff asked for further comments from the CTUIR. We submit those comments
below. We also request a policy level meeting with the Corps as part of the ongoing
government-to-government consultation process.

The CTUIR restates the questions and comments posed in the August 13, 2013 and
February 28, 2014 letters.

As an initial matter, we restate the questions posed in the CTUIR’s August 13, 2013 letter to
Steve Gagnon with the Corps. While Columbia Pacific Bio Refinery (Refinery) copied the
CTUIR on a September 5, 2013 response letter to the Corps, the questions remain largely
unanswered. Refinery’s letter takes the position that there would be no future increase in
quantities of oil shipped from the dock if the proposed project is completed. This seems
misleading at best, given the regional proposals to increase or begin both oil-by-rail and coal-by-
barge shipments. The oil proposals are still active, and oil by rail quantities continue to increase.
In addition, the Corps has not denied the Coyote Island permit application. That project if
approved will result in the transloading of approximately 8 million tons of coal annually at the
dock.

Treaty June 9, 1855 ~ Cayuse, Walla Walla and Umatilla Tribes



The unanswered questions from our August 13, 2013 letter are below. We encourage you to
review the entire letter as you prepare a response.

e How many trains, and of what length, will convey the oil to the facility, per day? Week?
Month?

e [s there a maximum or upper limit on the amount of oil and/or the number of trains
and/or ships?

e What route will the trains take?

e Will the ships need to turn around?

e What will be the impacts from Panamax-class vessels on other navigation at or near River
Mile 532 Throughout the Columbia River estuary downstream from the facility to the
Pacific Ocean?

e How many auxiliary in-water services will be required (e.g., tugboats)?

Will any dredging (including increased/altered maintenance dredging) be required?

e What are the capabilities of the U.S. Coast Guard in the event of an oil spill at the
facility? In the estuary? Along the Columbia River upstream, in the event of a rail spill
that reaches the River?

e Are there any other spill contingencies?

We are still awaiting responses to these questions from the Corps. The questions remain
unanswered.

Similarly, we restate the concerns we raised in our February 28, 2014 letter addressing the permit
application for Project No. NWP 2013-427, submitted by the Port of St. Helens. For the reasons
stated in that letter, as well as the reasons stated at pp. 5-6 of the April 25, 2014 letter from Miles
Johnson, Columbia Riverkeeper, to Michael Turaski, Misty Latcu, Michael LaDouceur and
Steve Gagnon, the work proposed in Project Nos. NWP 2013-47 and NWP 2007-998 cannot be
viewed in isolation and subject to segmented review. That work is integral to and enables the
increased shipment of fossil fuels throughout the Columbia River Basin, including but not
limited to the Morrow Pacific/Coyote Island project mentioned above (NWP 2012-056).
Accordingly, the comments of CTUIR, the Yakama Nation, the Nez Perce Tribe and the
Confederated Tribes of the Warm Springs Reservation of Oregon on that Coyote Island project
all apply to the NWP 2013-47 and 2007-998 permit reviews. We attach the following documents
discussing potential and certain impacts from the proposed project (these impacts would not
occur but for the Port of St. Helens or Refinery projects):

e June 27,2014 letter from Gary Burke, CTUIR Chairman, to Col. Aguilar, Corps;

e Declaration of Robert Brigham;

e Declaration of Julius Patrick;

e Declaration of Brandon Treloar;

e June 26, 2014 letter from JoDe Goudy, Yakama Nation Chairman, to Col. Aguilar,
Corps;

e Declaration of Jeffrey Goudy;

e Declaration of Patrick Luke;



e Declaration of Thomas Mosqueda;

e Declaration of Steven Parker;

e June 26, 2014 letter from E. Austin Greene, Confederated Tribes and Bands of the
Warms Springs Reservation of Oregon, to Col. Aguilar, Corps;

e Declaration of Bruce Jim;

e June 30, 2014 letter from Silas Whitman, NPTEC Chairman, to Col. Aguilar, Corps;

e Declaration of Jack McCormack;

e Declaration of Gary Greene

e Declaration of Scherri Greene

e Declaration of Daniel Kane

e June 27, 2014 letter from Babtist P. Lumley, CRITFC, to Col. Aguilar, Corps;

e Declaration of Babtist P. Lumley;

e Declaration of Blaine L. Parker;

e Declaration of Stuart Ellis;

e Declaration of Julie Carter;

e March 28, 2012 letter from Eric Quaempts, CTUIR DNR Director, to Steve Gagnon,
Corps;

e March 28, 2014 letter from Brent Hall, CTUIR, to Charles Redon, Oregon DSL.

Potential impacts in the lower Columbia River and Estuary must be analyzed.

Along with the impacts to the CTUIR’s Treaty reserved resources, exercise of the Treaty fishing
right, and the fishing-based culture and traditions of the CTUIR (as identified in the documents
listed above), the CTUIR is also concerned about the potential impacts to the lower Columbia
River and estuary ecosystem, including its fishery resources, from the this project, and the
extensive activities and operations it will enable. The proposed uses of the dock (reinforcement
of the existing dock for POSH and extension of the dock for Columbia Pacific) will dramatically
increase the potential shipping from the dock from what was originally contemplated or ever
experienced at the dock in its 70 year history. Increased shipments of coal and oil have the
potential to directly and indirectly impact treaty reserved salmon populations that migrate past
the Port of St. Helens. Every anadromous fish tribal treaty fishers catch passes by Clatskanie on
the way to and from the ocean and any accident at the site or towards the mouth of the Columbia
has the potential to impact these fish populations. This is the narrowest part of the Columbia
River, directing the entire flow of the basin (with the exception of four extremely minor
tributaries) through a 2000 foot wide river. Any accident here would travel deep and fast in the
Columbia to the estuary and be catastrophic.

Further, the Corps has not analyzed, nor have they sought NOAA/USFWS input on what
limitations should be placed on permitted actions in the estuary to avoid potential cumulative
impacts on salmon populations in the estuary. Without this analysis there exists no metric of



how much development is too much or if the Corps can deny a permit due to cumulative

impacts. The estuary is a highly complex and productive habitat system that provides a
transitional environment for rearing anadromous fishes moving between freshwater and saltwater
during their life cycles. It is of critical importance to the salmonid life cycle, and its protection is
an important element of the biological opinions for the Federal Columbia River Power System.
CTUIR tribal members fish below Bonneville Dam. We expect there are tribal members living
in the Portland metro area that fish in the area of the Port of St. Helens.

The direct, indirect and cumulative impacts from the project include, but are not limited to, the
following:

Public health and safety risks concerns from explosions or fires resulting from the
transloading and/or shipment of fossil fuels;

Potential toxic water pollution from operations that could harm fish resources, and human
health and safety though consumption of contaminated fish;

Vessel traffic and/or potential spills that may detroy, degrade or otherwise adversely
affect significant scientific, cultural, or historical resources in the Columbia River
estuary;

Adverse effects to endangered or threatened species, including but not limited to
anadromous salmonids, and their designated habitat.'

Adverse effects to Pacific lamprey, sturgeon and their habitat, trust resources of the
tribes;

Impacts of wake stranding on juvenile salmonids and other fish resources;

Impacts of wake action on low-lying wetlands and other ecologically critical areas in the
Columbia River estuary;

Impacts of fish entrainment into ship cooling and ballast systems;

Impacts of cooling water discharges (thermal pollution) from Panamax and other vessels,
and from on-shore operations related to fossil fuels shipping and processing at Port
Westward;

Increased transport and dispersal of invasive species into the Columbia River estuary in
ballast water and attached to ships;

Impacts on air quality from diesel and other air emissions from vessels, trains, and on-
shore operations related to fossil fuels shipping and processing at Port Westward;
Increased danger of crude oil fire and explosion due to increased volume of crude oil
proposed to be shipped;

Increased risk of spill in the Columbia River and estuary due to the hazardous conditions
of the Columbia Bar, which is widely known for the extreme danger to ships.

' See, e.g., NOAA Fisheries Service, Columbia River Estuary ESA Recovery Plan Module for Salmon and Steelhead
(2011); Fresh et al., NOAA Technical Memorandum NMFS-NWFSC-69: Role of the Estuary in the Recovery and
Columbia River Bain Salmon and Steelhead (2009).



e Impacts of global warming and ocean acidification on the Columbia River Estuary due to
burning and extraction of fossil fuels.

All of these potential impacts must be identified, analyzed and assessed. The proper vehicle for
this process is an Environmental Impact Statement. See, Native Ecosystems Council v. U.S.
Forest Service, 428 ¥.3d 1233, 1239 (9th Cir. 2005) (An agency must prepare an EIS when
substantial questions exist about whether the proposed project “may” significantly degrade the
environment.) See also, Klamath Siskiyou Wildlands Ctr. v. Boody, 468 F.3d 549, 562 (9" Cir.
2006)(“This is a low standard.”)

It is the duty of the Corps to ensure that Indian Treaty Rights are given full effect.

As an agency of the federal government, the Corps is a trustee of the Tribe’s Treaty rights. That
obligation imposes a fiduciary duty owed in conducting "any Federal government action” which
relates to Indian Tribes. In carrying out its fiduciary duty, it is the government's, and
consequently the Corps', responsibility to ensure that Indian treaty rights are given full effect.
Indeed, it is well established that only Congress has the authority to modify or abrogate the terms
of Indian treaties. NW Seafarms v. US Army Corps, 931 F.Supp. 1515 (W.D. Wash. 1996), citing
Seminole Nation v. United States, 316 U.S. 286. 296-297 (1942) (finding that the United States
owes the highest fiduciary duty to protect Indian contract rights as embodied by treaties); United
States v. Eberhardt, 789 F.2d 1354 (9" Cir. 1986).

The ability to exercise the treaty fishing right requires more than the ability to dip a net into an
empty river. Rather, “a fundamental prerequisite to exercising the right to take fish is the
existence of fish to be taken.” United States v. Washington, 506 F.Supp. 187, 203 (W.D. Wash.
1980). The fishery is a trust asset, and protection of that asset is part and parcel of the fiduciary
obligation the Corps owes the CTUIR. In reviewing the permit applications it is the Corps’
fiduciary duty to ensure that the CTUIR’s Treaty rights, especially the fishing right, are given
full effect. NW Seafarms, 931 F.Supp. 1515.

Please contact Audie Huber, Intergovernmental Affairs Manager, at (541) 429-7228, to schedule
a policy-level meeting as part of the government-to-government process.

Sincerely,

Encl.
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September 28, 2016

Colonel Jose Aguilar, Commander

U.S. Army Corps of Engineers, Portland District
P.O. Box 2947

Portland, OR 97208-2946

Submitted electronically to:

Re UPRR Joint Permit Application No. 2014-364, Construction of 4.02 miles of track
creating a 5.37-mile second mainline track near Mosier, OR

Dear Col. Aguilar:

The Confederated Tribes of the Umatilla Indian Reservation (CTUIR or Umatilla Tribe) is in
receipt of two letters from the Army Corps of Engineers (Corps) regarding the expansion of
Union Pacific Railroad capacity at Mosier, Oregon, both dated August 22, 2016. The first letter
is from Col. Aguilar to Board of Trustees Chair Gary Burke. That letter incorrectly asserts that
the CTUIR has not provided information regarding potential harm to its treaty fishing rights from
the proposed project. Such information was most recently set forth in the CTUIR’s May 11,
2016, letter to Mr Zinzser in the Portland District’s Regulatory Branch. That letter also requests
evidence of treaty fishing within the project area (as narrowly defined by the Corps) of the
proposed double-tracking similar to what would be required to establish a usual and accustomed
fishing site pursuant to the United States v. Washington cases in Western Washington and Puget
Sound area. The second letter is from Mr. Zinzser and is addressed to CTUIR Fish and Wildlife
Commission (FWC) Chair Jeremy Wolf. That letter is styled as a response to Chair Wolf’s May
11, 2016, comment letter on the Permit Application, which set forth the tribal concerns with the
project. Based on the two Corps letters, the CTUIR believes the Corps, in its role as trustee,
continues to use the wrong tests for assessing harm to tribal fisheries in the Columbia River, and
further, either does not appreciate or does not understand the CTUIR’s concerns with the project.

In requesting affidavits of specific fishing activity at the narrow project area, it appears that the
Corps believes that it must first identify specific fishing sites in Zone 6 in order to find impacts
to Indian Treaty fishing activities. This position misconstrues the legal status of Indian Treaty
fishing rights in the Columbia River in Zone 6, as well as the Corps’ role in determining impacts
to Treaty fishing activities. In essence, the Corps is attempting to assume the role of a federal
judge in adjudicating usual and accustomed fishing sites. The request for such evidence may be
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proper in the Western Washington and Puget Sound areas, where the federal court with
jurisdiction in those areas has made specific usual and accustomed area adjudications. It is not
appropriate in the Columbia River, where the entirety of Zone 6 is a tribal treaty fishing area,
according to the case law of United States v. Oregon. The proper test for interference with tribal
fishing rights in Zone 6 of the Columbia River was previously communicated to the Corps in the
Coyote Island permit review (see, e.g., January 9, 2014 email correspondence between tribal
attorneys and Corps counsel, attached hereto.) We restate that test below.

The determination of whether or not a location is a specific, or “usual and accustomed,” fishing
area is made by a federal court. To date, there has been no federal court adjudication of specific
individual usual and accustomed fishing areas in the Columbia River. Instead, in 1969, the
United States District Court for the District of Oregon issued an Order holding that for the
Umatilla, Yakama, Nez Perce, and Warm Springs tribes:

Each of the Intervenor Tribes and their members had usual and accustomed
fishing places in the Columbia River Basin, in waters now under Oregon's
jurisdiction, including areas upstream (east) from the confluence of the Deschutes
River in Oregon and on the Columbia River.'

There has never been any attempt to more specifically define the tribes’ usual and accustomed
areas than the District Court of Oregon did in 1969. Instead, the federal court and the United
States v. Oregon Parties, including the State of Oregon, adopted “areas” or “zones” as surrogates
for formal federal court adjudications.

The District Court’s ruling was upheld by the United States Court of Appeals for the Ninth
Circuit in 1983, when it reviewed the lower court's grant of a preliminary injunction enjoining
state restrictions on tribal fishing in areas upstream of Bonneville Dam.? Time and again in this
opinion, the Ninth Circuit and the Parties rely upon the “zone” system to determine where the
Tribes exercise treaty fishing rights in the Columbia River.> This approach to Treaty fishing
areas continues in the orders of the United States v. Oregon Court. The current United States v.
Oregon Management Agreement, which is an order of the Court, continues to treat Zone 6 as an
“exclusive Treaty Indian fishery.”® There are many other harvest provisions of the Management

! United States v. Oregon, No. 68-513 at * 8-9 (D.Or. Feb. 24, 1969).

% United States v. Oregon, 718 F.2d 299 (9th Cir. 1983).

3 Note that this approach is very different than the history of the Western Washington tribes along the coast and Puget Sound.
In the U.S. v. Washington case area, the federal court made many usual and accustomed adjudications identifying the areas
and tribe(s) with treaty rights to fish at those areas. This approach, as noted by the preeminent legal treatise on Federal
Indian Law, has led to almost continuous litigation over those usual and accustomed adjudications. Cohen, Handbook on
Federal Indian Law, § 18.04[2][e][ii].

*United States v. Oregon, No. 68-513 at * 7 (D.Or. Aug. 11, 2008); 2008-2017 United States v. Oregon Management
Agreement, § I1.D.7.
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Agreement that use the “zone” approach to effectuate the harvest sharing requirements between
the states and Treaty Tribes mandated by the U.S. v. Oregon Court.”

These holdings reflect the realities of Treaty fishing in the Columbia River. Each member of the
four Treaty Tribes (CTUIR, Yakama Nation, Nez Perce Tribe and Warms Spring Tribes) may
exercise a constitutionally protected Treaty right to access and engage in fishing activity at any
location on the Columbia River between Bonneville Dam and McNary Dam (Zone 6). Under
tribal jurisdiction, any fisher may place nets at each and every point of the river in Zone 6 (unless
a tribe has created no-fishing areas like sanctuaries). This reality is not subject to debate; it has
been settled by the courts. There is a clear legal right for Indian fishing at every location in Zone
6 pursuant to the United States v. Oregon Court Order, so a development in Zone 6 that would
make fishing activity more difficult, or diminish or impede that activity, negatively impacts
Indian fishing rights.

Clearly, there are certain areas in Zone 6 that are traditionally more productive and higher-use
areas.® But there are no applicable regulations or restrictions that prohibit tribal members from
fishing different areas. Similarly, the very nature of changing river levels and flows, predation
infiltration, and fish returns in the Columbia means productive areas may vary over the years.
Some areas may not be fished for years, only to return to productivity once fish returns increase,
hydropower or storage project operations are altered, or flows and eddies change. Such changes
may also result in new areas becoming productive. The increased presence or changing patterns
of predators (e.g., sea lions, terns and cormorants, or non-native fish) may also render some areas
too difficult to productively fish in some years.

An inquiry about impacts to Treaty Indian fishing in the Columbia River is a much different
question than whether or not there is a “fishing site” at any one location between Bonneville and
McNary Dams. In order to make a “site” determination, the Corps would have to sit in an
adjudicatory role with respect to the existence of usual and accustomed fishing areas, and the
Corps has no jurisdiction, charter or authority to make this determination in Zone 6. The
question of the existence of Treaty fishing rights is a legal question, to be determined by a court
with appropriate jurisdiction and adjudicatory powers. Accordingly, with respect to a proposed

® The Federal District Court for Oregon has ongoing, continuing jurisdiction in the United States v. Oregon case.

® Some tribes employ an administrative process of registering sites to certain tribal members. This is a ministerial
process that is used to regulate user relations between and within tribes and sometimes among tribal members.
The process is useful when multiple tribal members are trying to fish in the same areas at the same time,
especially in years of high demand for productive areas. But it is important not to confuse site registrations with
usual and accustomed determinations, which can only be made by a federal court as those are Treaty-protected
rights.
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Project in or along Zone 6 of the Columbia River, the answer to the question of whether there
will be impacts to Treaty Fishing rights is undeniably yes. The inquiry then turns to the nature
and extent of the impacts from that project.

The potential impacts of this project to the CTUIR’s Treaty fishing rights in the Columbia River
are set forth in CTUIR FWC Chair Wolf’s May 11, 2016 letter. They derive primarily from the
potential of increased train traffic and increased traffic of fossil fuels. The Corps takes the
position that it is unable to consider these threats, and that for any impacts that occur outside the
small footprint of the double-tracking project itself, the agency must essentially stand idly by and
entrust regulation of them to other agencies including the Federal Railroad Administration, the
Environmental Protection Agency and the United States Department of Transportation’s Surface
Transportation Board. While each of these agencies may have a role in regulating the railroads,
it is only the Corps that can approve the track expansion through Mosier which would allow the
increased capacity of UPRR to operate transport trains along the Columbia River. Said another
way, but for Corps approval of the double-track permit, the rail traffic along the Oregon side of
the Columbia could not increase by up to 25%, thereby also increasing the risk of potential harm
by up to 25%.

The threats posed by the project, and discussed in the May 11, 2016 letter, are very similar to the
threats presented by the proposed Tesoro Savage Vancouver Oil Terminal. They include damage
from derailments, spills, fires and train strikes. This is damage to the ecosystem and to personal
safety. All of these risks go up with the rise of rail traffic. As you are likely aware, the
Washington Energy Facility Site Evaluation Council (EFSEC) held a six-week hearing in June
and July of this year regarding the Tesoro Savage proposal. The CTUIR participated in that
proceeding, as did other tribal and public interest parties. The tribal testimony in that proceeding
discussed these threats in detail, including under cross-examination by opposing counsel or by
EFSEC members. That testimony is attached for the record and for the Corps to consider in
deciding how to proceed on this permit application. It includes but is not limited to the
testimony of Randy Settler, a member of the Yakama Nation who was fishing in the vicinity of
Mosier project area at the time of the June 3, 2016, UPRR tank car derailment, oil spill and fire
at Mosier. Mr. Settler testifies to the specific, direct impacts of the Bakken crude oil train
derailment on his treaty fishing, and impacts the spill and associated fire had on his life and
livelihood.

Finally, the risks posed to the Columbia River Gorge by increased rail traffic require an exacting
“hard look™ as is required under the National Environmental Policy Act. Train traffic poses
significant risks to the resources of the Gorge, risks that were vividly demonstrated by the recent
derailment at Mosier. The additional traffic that will inevitably result from this project will only
magnify the impacts and increase the risks to Indian Treaty fishing, the Columbia River Gorge
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and its singular assets, and an untold number of communities throughout the region. Thank you
for your consideration of our comments

Sincerely

Jeremy Red-Star W Chair
Fish and Wildlife Commission

Ce Wasco County
Yakama Nation Fish and Wildlife Committee
Warm Springs Fish and Wildlife Committee
Nez Perce Tribe Fish and Wildlife Committee
Paul Lumley, Executive Director, CRITFC
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Audie Huber

From: Brent Hall

Sent: Thursday, January 09, 2014 2:31 PM

To: Audie Huber

Subject: FW: Thoughts regarding COE consideration of Indian fishing in Public Interest Review
for Columbia River permit applications

Attachments: Memo to Misty Latcu re PIR and Indian Fishing.pdf; United States of America v. State of

Oregon and CTWS.PDF; 1969 _Pretrial Order.pdf; 2008-2017 US v. Oregon -
Management Agreement.pdf

Fyi.

From: John W. Ogan [mailto:JWO@karnopp.com]

Sent: Thursday, January 09, 2014 2:00 PM

To: Latcu, Misty M NWP

Cc: Brent Hall; Laurie Jordan; Rob Lothrop

Subject: Thoughts regarding COE consideration of Indian fishing in Public Interest Review for Columbia River permit
applications

Hello Misty — hope you’re having a good start to the new year. First, thank you for requesting something from me to
aid in your consideration of the discussion we had at the District Office a while back. Second, thank you for your
patience. | am attaching a memo that Brent Hall and Laurie Jordan also reviewed and endorse. | cite a couple of items
from the US v. OR process in that memo, and those are attached here after the memo.

| (and others) would be happy to discuss this with you (and other) COE folks at your convenience. | believe that we do
see the next step as hearing a response to our views on the proper analytical approach for consideration of Indian
fishing activities in the PIR review for permit applications. Once we have that knowledge, the Tribes can decide if it
wants to provide the COE additional material regarding current applications, and if so, how to provide it. Thanks again.

John

John W. Ogan
Attorney

1201 NW Wall St, Suite 300 | Bend, OR 97701
v: 541-382-3011 | f: 541-388-5410 | c: 541-410-4766
e: jwo@Kkarnopp.com

CONFIDENTIALITY NOTICE: The information contained in this e-mail is intended only for the use of the designated recipients named above. This email, and any
documents, files or previous e-mails attached to it, may be a confidential attorney-client communication or otherwise privileged and confidential. If you are not the
intended recipient, you are hereby notified that you have received this transmittal in error, and that any review, dissemination, distribution or copying of the
transmittal is STRICTLY PROHIBITED. If you have received this e-mail in error, please notify us immediately by telephone (call us collect at 541.382.3011). Thank
you.

IRS Circular 230 disclosure:
To comply with regulations of the Internal Revenue Service, we are required to inform you that this communication, if it contains advice relating to Federal taxes,
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cannot be used for the purpose of (i) avoiding penalties that may be imposed under Federal tax law, or (ii) promoting, marketing or recommending to another party
any transaction or matter addressed in this communication.



Hello Misty -- Thank you for your patience on this. What | propose to do is explain again
here what may seem to be a subtle adjustment to the way that we believe that the COE should
review the Port of Morrow (and other) permit applications where the Public Interest Review
(PIR) is required. While the adjustment may seem subtle, from a legal standpoint we believe
that it is critically important.

As we've discussed, the guiding regulations for the COE are 33 CFR 320.4, including 33 CFR
320.4(a). We agree that these, along with the COE always present trust responsibility overlay,
make it appropriate (if not necessary) that the COE consider impacts to Indian fishing when
doing a PIR for a permit application on the Columbia. That said, we also acknowledge that
there is nothing in the COE permitting regulations that specifically directs the COE to review
possible impacts to Indian fishing activities. In summary, our view is that the legal/regulatory
framework that the COE must work within clearly supports an investigation of possible impacts
to Indian fishing, yet it lacks of specificity in how the COE should fashion the details of that
investigation. And | will come back to this at the end, but we are convinced that the legal,
physical, and historical differences between the Puget Sound/Washington Coast and the
Columbia River above Bonneville Dam dictate different approaches to investigating impacts to
Indian fishing in the PIR.

We concur with the COE that there is a two part test to apply to consider impacts to treaty
fishing activities in the Columbia. This is how | would pose the considerations:

1) Does a Tribe have legal fishing rights that would be affected by the development
contemplated in the permit application?

2) Ifyes, is there risk of more than a de minimis impact on the exercise of those rights
either now, or in the future?

Where we believe that the Arlington decision went unnecessarily too far with issue 1) when
the COE decided that in order to determine if there were Indian fishing rights (section 7.33) it
had to determine if the location was a "usual and accustom fishing station" in 7.33.1. Sorry for
the redundancy, but 33 CFR 320.4 does not require that legal determination. As the COE
Arlington decision provides, the determination of whether or not a location is a "U&A" is done
by the Federal Court. U&A determinations have lasting and binding legal consequences.

To date, there has been no federal court adjudication of U&A's in the Columbia River. In
1969, the US District Court issued an Order that concluded that with respect to Yakama,
Umatilla, Nez Perce, and Warm Springs:

"Each of the Intervenors Tribes and their members had usual and accustomed fishing places
in the Columbia River Basin, in waters now under Oregon's jurisdiction, including areas
upstream (east) from the confluence of the Deschutes River in Oregon and on the Columbia
River."



This determination by the District Court of Oregon was all that was necessary to move to the
primary issues presented by the United States and Tribes. There has never been any attempt to
more specifically define the Tribes' U&As than the District Court of Oregon did in 1969. (See
Paragraph 11 of the Order). This, as you know is very different than the history of the Western
Washington tribes. In the US v. WA case area, the federal court has made many U&A
adjudications, identifying the areas and tribe(s) with treaty rights to fish at those areas. As
Cohen notes in his Handbook on Federal Indian Law section 18.04[2][e][ii] the Western District
of Washington’s U&A adjudications for the Puget Sound tribes have been the subject of almost
continuous litigation to this day.

In the Columbia River, the Court and US v. Oregon Parties, including the United States (which
we see the COE as being an instrumentality of) have used "areas" or "zones" as surrogates for
formal federal court U&A adjudications. Note again the 1969 Order from Judge Belloni. The
"areas upstream of the Deschutes River" were identified as the U&A. Fast forward to a 1983
9th Circuit Opinion (718 F.2d 299 (9th Cir. 1983) that reviewed District Court's grant of a TRO
(converted to a PI) seeking relief from state restrictions on tribal fishing in areas upstream of
Bonneville Dam. This is a critical case to read, as it shows that the Courts and the Parties rely
upon a voluntary "zone" system to determine where there the Tribes exercise treaty fishing
rights in the Columbia River. Time and again in its Opinion, the Court equates U&As with the
"zones" used by the US v. OR Parties for Columbia River fisheries management. At page 302 of
the Opinion, the Court describes the controversy:

"The tribes were unhappy because they desired to fish all of Zone 6. As a result, they brought
suit in district court. The court decided that the restrictions on treaty fishing infringed a

rn

treaty right to fish at 'usual and accustomed places’.

At page 304, the Court again shows that for US v. Oregon and the Columbia "zones" in the
Management Agreement Court Order are indistinguishable from, and may in fact be in a true
legal sense, the U&A:

"The parties also recognized that conditions can exist that require some limitation on the
tribes right to fish at 'all usual and accustomed places'. Indeed the tribes have voluntarily
accepted several restrictions. They fish only in Zone 6. . .."

And now | will fast forward to the current status. The US v. Oregon Parties have a
Management Agreement and this has been entered as an Order of the District Court of Oregon.
| want to emphasize this -- the US v. Oregon Management Agreement is a Court Order. That MA
expires in 2017. This Court Order/Management Agreement continues to use the "Zone"
approach in managing treaty fishing in the Columbia. See for example Section 11.D.7 of the MA
stating that "Commercial fishing in Zone 6 of the Columbia River shall remain an exclusive
treaty Indian fishery." There are many other harvest provisions of the MA that use the "Zone"
approach to effectuate the sharing requirements between the states and treaty tribes
mandated by the US v. Oregon Court.



And now | will return to the two part consideration under the PIR of 33 CFR 320.4:

Part 1): Does a Tribe have legal fishing rights that would be affected by the development
contemplated in the permit application of Port of Morrow? The answer, for at least as long as
the 2008-2017 MA is an Order of the District Court of Oregon is in force, is undeniably "Yes”.
The Tribes have a right to access and engage in fishing activity at any location of the Columbia
River between Bonneville Dam and McNary Dam (Zone 6). Under tribal jurisdiction, any fisher
may place nets at each and every point of the river in Zone 6 (unless the tribe has created no
fishing areas like sanctuaries). This really is not subject to any debate. There is a clear legal
right for Indian fishing at every location in Zone 6 pursuant to the US v. Oregon Court Order, so
a development in Zone 6 that would make fishing activity impossible or impracticable
negatively impacts Indian fishing rights.

| hope | have made clear that the question of whether or not a treaty fishing right is
implicated is a very different question in the Columbia River than in Puget Sound. In the
Columbia, there have not been court adjudicated U&As under the Muckleshoot v. Hall, NW Sea
Farms, or US v. WA standards. The Columbia is very different -- in 1969 the District Court
looked only at expansive "areas" (Columbia Basin and east of Deschutes) and then transitioned
to a "Zone" format for consideration of the geographic extent of the treaty fishing activities
used by the Courts and Parties since the 1980’s.

We do not believe that the COE should endeavor to do what the United States, the District
Court of Oregon, the Columbia River Treaty Tribes and the states of Oregon, Washington and
Idaho have chosen not to do for 45 years -- that is, it should not seek to gather and evaluate
evidence to make an administrative determination of what locations are or are not U&As. In
fact, it is our view that this is not only bad policy, it is contrary to the existing US v. Oregon
Court Order that binds the United States and clearly provides that all of Zone 6 may be subject
to treaty fishing activity. We also do not believe that it would be appropriate for the COE to
conduct a PIR that seeks to define the geographic extent of the treaty fishing right in a way
different than the Ninth Circuit did in 1983.

But that does NOT mean that the Tribes can "veto" every COE permit under the PIR. We
agree that there is a second appropriate consideration: 2) "Is there risk of more than a de
minimis impact on the exercise of those rights either now, or in the future?"

We believe that the COE could appropriately request information about past, current and
future fishing activity at particular location in the Columbia River (and especially Zone 6) to help
it determine if the activity contemplated in the permit application will risk negatively impacting
treaty Indian fishing. The COE would gather precisely the same sort of site specific information
that it has requested in the past in the Port of Arlington matter, and currently in the Port of
Morrow matter. But it would NOT use that information to make administrative determinations
about the existence of the fishing right -- the existence of the right is established. Rather, the
site specific information would be used to evaluate the risk of a more than de minimis impact to
treaty fishing.



For example, if during the PIR the COE asks for and receives information about a permit
location from tribes that it has been fished in the past, is currently fished, how often, things of
this nature, it will use it to make a determination of if the risk of negative impact is de minimis
or that is greater than that. This is a fundamentally different determination than deciding if a
right even exists.

We also believe that approaching the analysis in this way puts the COE decisions on much
more stable and defensible legal footing. This analysis has the COE exercising its discretion in
weighing "evidence" in its record about risk of magnitude of impacts. This is a question that
depends greatly on the specific public record generated in the permitting process and it is a
guestion of judgment the COE has been charged to exercise within 33 CFR 320.4. Most of the
PIR regulations require the COE to be weighing record input and making qualitative judgments
just like this. On the other hand, trying to determine if a permit implicates a Usual and
Accustomed fishing area protected by the treaty is a legal question — does a right even exist?
Making such quasi-legal adjudications is not consistent with the body of 33 CFR 320.4. We
believe that if challenged, COE judgments regarding what the record shows for “risk of impact”
will be afforded much more deference than its determinations of whether or not the right exits
at all (is it a U&A?). The COE regulations charge it to do the former, while doing the latter is not
called for in the regulations and is beyond the agency’s expertise and responsibility.

One last point regarding how the analysis framework we suggest makes a critical difference
when COE decisions are challenged. Whether or not the COE would admit at this point that
making a determination in the PIR that a location is a U&A is a quasi-judicial legal
determination, when any such determination is challenged in District Court, there is no
question we have put the Treaty on the firing line to adjudicate the legal point. If the COE
denies a permit finding in the PIR that an area is a U&A and there is a risk of more than de
minimis impact, the permit applicant will necessarily have to attack that finding — it must argue
to the Court that the location is not a U&A, just as the Port of Arlington did in the Complaint it
filed in the District Court of Oregon. There is no other route for the denied applicant, and the
Court proceeding is all about whether or not Tribes have treaty rights at that location. The COE
walks Tribes and the Treaty directly into Court. Given an entirely reasonable alternative
approach for the COE that we suggest, we believe that the COE must recognize its trust
responsibility to the Tribes compels it to adopt the analytical path that avoids what would seem
to be inevitable and recurring treaty based litigation.
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have always exercised apd do. exercise .such fishing rights, priviieges

‘1
2 .and immunities.’ ,-
s o .. K
. - Parties in Sohappy v. Smith
» '_ 6. Plalntlffs Richard Sohappy, Aleck Schappy, David
ﬁ Sohappy, Myra Sohappy, Clara 8. Sohappy, James Alexander, Leo
%;.Alexander, Cllfford Alexander, Henry T Alexander, Andrew Jackson
8 Roy Watlamet, Shlrley McConville® gnﬁ Clarence Téhkeal are enrolleq
.9‘ members of the Yakima Tribe who asééﬁf.for theméelves ay individuals
10 fishing rights under the above-mentioned Yakima Treaty with respect
11 to usual and accustomed.fishipg places on thé Columbia River.

.12 7. Defgndants‘McKee A. Smith, Edward‘é.‘ﬂuffschmiQt ay?
13 Joseph I. Eoff are the duly appointed, qualifieé and acting meﬁbérs
14 ‘of the Fish Comﬁission wﬁich is an agency of the State ofhoreéon

f15' "with authorlty to carry out the purpose and 1ntent of the laws of
16 rOregon pertalnlng to comme:czal flshlng and the propogation, - |
17 dlstrlbutlon, pxotectlon and promotion of foad flsh . Defendant
18 - ‘Robert W.-Schonlpg is the duly appointed, qualified and'acting
19 Director of the Fish Commission. - . L  . |
20 . 8. At the tlme of flllng these’ actlons, P W. Schneléer
g1 Was the duly appoznted, quallfled and actlng Dlrector of the Game

.22 Commission. Defendant John W. McKean is presently, and since .

February 1, 1969, has been, the duly appoxnted, quallfled and actlng
o4 Director of said Commission. Said Commission is an agency of the State -
25 of Oregon with authorlty to carry out the purpose and intent of the
26 laws of Oregon pertaining to sports flshlng and the propogatxon,
o7 dlstrlbutlon, protectlon and promotion of game flsh.
28 Treaty Fishing Rights ' : .
* ' 9. Tﬁe‘useiof'tha phrase "tribeé'énd ité members "

39 herein shall not be construed 6eterm1nat1ve of the question as

&1 to whether or noi treaty flshlngs rights are trlbal or individual,
32 .
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) . o . . - - . - . . .
i - . e - . . .
, . , - ' T .

or both,:‘ln Jﬁne,‘1855,'the réspective intefvepqr tribes and . ..
-their mémbexs occupied and exercised control over iargé areas of
land in central and eastern Washington aﬁd Oregon and in Idaho. They

used égch lands' ‘in the manner of their culfiure, which was primarily.a

hunting,'trapping, fishing and gaﬁhering culture. They derived an
.essential part of their livelihood from fishing for salmon and

steelhead for personal consumption angd for trade, sale_and'bartgr

- thereof,

-

10. Each of the treaties above described contained a provision

R T e e oa w o o

.20 securing to the Indians certain offwrese;vation-fiéhing rights., The

i respective treaty provisions are ag follows;

- 12 . Umatilla Treaty (article 1)
‘13. ©  "...the execlusive right of taking fish in the streams = .hs LT
14 © running through and borderihg saig resexvation is héreby ' - :
secured to said Indians, and at all other usual and . <
15  accustomed stations in common with citizens of the - s 3
United States, and of erecting suitable buildings for _
6 curing the same; the privilege of hunting,-gathering o . o
" . rxoots and berries and pasturing their stock on unclaimed - . - N
7 lan@s in common with citizens, is also secured to them.f ]
13 Yakima Treaty (Artidle 3) o
19 S "The exclusive right of taking fish in.all the " o0 T
S streams, where running through or bordering said L S
26' reservation, is further secured to said confederated:
~ " tribes and bands of Indians, as also the right of -~ . . .
23  ‘taking fish at all usual and accustomed places, in . . B g
- common with the citizens of the Perritory, and of BRI

22 " . erecting temporary buildings rfor curing them; to- e
© . gether with the privileges of hunting, gathering - BT
: roots and berries, and pasturing their horses and = ot

_ . cattle upon open and unclaimed land.® .

?4 . Nez Perce Treaty (Article 3)

% "The exclusive right of taking fish in all the

26 streams where funning through or bordering saig
reservation is further Secured to said Indians; as

27 also the right of taking fish at all usual and

28 Territory; and of erecting temporary buildings
for curing, together with the privilege of hunting,
gathering roots and berries, and pasturing their

29
horses and cattle upon open and unclaimed lapd.®
30 . . .
‘ . . | .
31 '
32

I’age 7 ~ Order .



g

g Warm Springs”Treaty {Article 1}

10

1.

C 2 "...the exclusivé right of taking fish in the streams -
running through and borderlng sald reservation is .

3 - hereby secured to said Indlans, and at all other usual
: and accustomed stations, in common with, citizens of the

4 United States, and of erecting suitable houses for-

curing the same; also the per;lege of huntlng, gathering

& roots and berries, and pasturing their stock on unclalmed'
. ’ lan&s, 1n common wmth c1tlzens, 15 secured to them " ’

6 T C
'Qq Each of the 1ntervenor trlbes and thelr members had usual and accustomea;"
.8‘ fishing places in the Columbla River Ba51n dn waters “now undex oregonis’ *-

o jurlsdlctlon, 1ncludlng areas upstream (east) from the confluence

. 0Ff the Deschutes River in oregon and the’ Coiumbla Rlver.‘
1 1. Subsequent to the execution of the treatles an& in
Lo 12 : rellance thereon, the members of sald four trxbes have contlnued
' ‘to flsn for subszstence and commercxal purposes at thelr usual and '3:
-L',14”'[accustomed f;shlng places. ‘Such, flshlng prov1ded and stlll prov;des.-“"
”i5 an important’ part of thelr SUbSlStence and llveixhood Both prior B T
lﬁl to and subsequent. to the treatles, the Ind;ans used & varlety of
means to take flsh, including various types of nets, welrs, spears

17
18""and gaff hooks. The construction of Bonnevalle Dam in 1938 at Rlveﬁ

Mile 146.1 raised the Columbia Rlver mean level approxlmately 59

219 - .

;éo feet Tha Dalles Dam, constructed in 1957 at River Mlle 191 5 ralsed

o1 the mean rlver level approx1mately 86 feet. John Day Dam, constructed

22 in 1968 at Rlver Mile 215.6 raised the mean river level approxlmately

23 1105 feet, McNary Dam, constructed in 1953 at River Mile 292 raised ‘
Y the mean river level approximately ?5 feet. In each case, such rals1ng

o5 refers to the head water immediately behind the dam; from that po;nt thg"
25 extent by which the level is raised diminishes gradually to the end O*J;;
27 the pool. The pool created behind each dam extends to, or practlcally:

og to the base of the next higher dam. One or more of the 1nLér;enor

29 tribes and thelr members had usual and accustomed flshlng places in

-gp and along the original bed and shores sof the river above and below

31 Miller Island. They claim, in addition to certain locatlons descrlbed

g2 in Exhibit A20 {a) to (k} provided for them as "in lieu sites" pursuant
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Wtd-the act of March 2 1944, as. amended {59 Stat 22 69 Shat 85} flshlng '

e ’ -

2 _places 1n and along the present rivexr boundar;es., Whlle the extent

8 ef present usual and accustomed treaty flshlng places ls 1n dlspute
‘;',emong the parties, 1t is agreed that there are some. usual and

B 'aceustomed treaty flshlng places at which members of xntervenor

g tribes. and plalntszs 1n Sohappy Vs, Smlth have contlnued toﬁflsh

7 both above and below the mouth of the Deschutes River : ' f%f”_ Ct

8.. ’ | :. . .“ E : e

" Tribal Regulation _ .

? ' iz, From time to time each ef the xntervenor trlbes, throeéﬁ
-10 their respectlve governing bod’es, have purported to enact

1 regulations governing the exercise by thelr respectlve members of

. the fishing rlgth secured by their treatles above BonneV1lle Dam

o Said regulatlons apply to the'txmes, places-and manner-of flshing.
. The current regulatlons for each tribe are lncludeé in the Pretrlal :
.i: ‘Order Exhibits. . - |

17  State Regulation -

18 113. The Game Commission and the Fish Commission are chaxged

-

19 by Oregon statutes with management of the fish resources of the State

20 of Oregon. ORS 506.036 provides that the Fish Comm1551on has

a1 exclus1ve jurlsdlctlon over all fish within the waters of the state,;éi;w
22 except as provided in ORS 506.040. The 1atter prov1des that the - |
23 Fish Commission has no jurisdiction over game fish, as defined in .

24 ORS 496.010. 'The Game Coﬁmission, by virtue of ORS 496.160, ﬁas

.25 jurisdictioe:over.game £ish in all the waters'of the state. Under

26 Oregon statutes, salmon and steelhead are game fish only when taken

27 by anglers and are food fish otherwise. '

28 14. By the Act of April 8, 1918 (40 Stat 515}, Cong}ess

28  gave its consent to the Oregoﬁ~Washington—Columbia River Compact

80 which reads in full as follows:
31

32
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) o "All-laws and regulations now exlstlng, or Wthh may be
necessary for regulating; protectlng or preserving £ish

s

in the waters of the Columbia River, over which the States’
of Oregon and Washington have concurrent 3uxlsdlct10n, or
any other waters within either of said states, which would
. affect the conturrent 3urlsd1ctmon, shall be made, changed
4 altered and amended in whole or in part, ‘only with the
. rnutual consent and approbation of both states.” (ORS 507. 010)
6 Pursuant to Sald Compact and the applicable state enabllng leglslatlon,:
q ;the rlsh Commmsszon and the Dlrector of the Washlngton Department.
8 of. Flsherles periodically hold joint. publlc heaxlngs for the purpose .
0 of con51der1ng 3olnt or substantially ldentlcal regulatmons to '
10 govern, commerczal fishing on the portions of.the Columbla Rlver
1 and 1ts trlbutarles whlch are under the concurrent jurisdiction of the
12 ‘two states. After appxoval of a resolution recommendlng the

13 particulax regulat;on by the affirmative vote of each of the two
3

ié agencxes {as the representatlves of their respec¢tive states) each-

* 19

15 agency, in accoxdance Wlth its own state 1aws, separately pxomulgates

15 its own regulatlon to carry out the agreed upon recommendatlon.

17 Regulatioﬁé governing sport fishing on thelpoxtions'of the Columbia

18 Rlver and its tributaries which are under the concurrent 3urlsdlctlon
of the two states are promulgated separately by each state actlng »

‘90 through its legislature, electorate, or appropr;ate regulatory agency.

o1 15. On January 28, 1969, the Fish Qomm1551on announced

09 establishment of a 16-day commercial fishing‘season ‘

23 in the lower Columbia River for spring Fhinook extending from ncon,

o4 Februéry 19, to noon, March 7, 1969, with ne mesh restrictions other

o5 than those normally in effect. This action was taken unilaterally .

26 by the Fish Commission without approval ox condu%rence"by'tﬁe State

o7 of Washington after the Commission and the Washington Department -

of Pisheries were unable to agree on terns of a winter season. .

28
20 - ) L {f
31 '
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- {b) Deny ‘that such treaty rlghts invest the_f
beneflclarles thereof with any perileges and 1mmun1t1es :
other than those which defendants ‘choose to accord

’ to citizens generally. : l PR .
obllgatlon or authorlty to recognize or allow any nanner

of exercise of the rlght or its exercise durlng any tlme, o

1
2
8
4
5 ; () COntend and assert -that . they have no
6
T
8 at "any place or for any purpose, which defendants do not
9

also allow to other persons.

A0 " (d) Refuse to attempt to so regulate the flshxng

A1 ‘ in the Columbia River and its tributaries as to

12 ‘ I'accord the beneficiaries of such treaty rlghts an:

18 . oppoxtunlty to catch, at their usual :and accustomed places,‘ .
14 . and by reaeonable means fea51ble to them, a fair ) )
15 and equitable port;on of the flsh whlch are available for

16 :" harvestlng from a’ partlcular run conszstent thh | -

17 adequate escapement . for spawning and. reproduction.

18 In adoptxng their regulatlons and enfoxc1ng the same, defendants

19 have proceeded and threaten to- contlnue to. proceed on the e .,f
20 fore901ng premises. ‘ NS h“?.:f.tr'.: P __f_F"“
2 . 25. Defendants and varlous of thelr off;cers and agents,

22 clalmlng to act in their official capac1t1es on behalf of the

2 State of Oregon, have threatened to seize nets .and other propertles
24 of members of certain of the intervenor trlbes, and have threatened
25 to cause saxd members to be arrested and prosecuted for V1olat1ng any

26 state laws and regulatlons pertaining to flsh;ng for, taklng of, or

+ .

= possession of fish if in violation of statutea and regulations adopted

28 pursuant to the foregoing premises.

A
2 26. The trlbes and United States of Amermca are unable

~39,' to be a party to criminal ‘vases broqut for the violation of sald
1
8 statutes and regulatlons and are without an adequate remedy at law

32
or any remedy at law whatsoever to assert ané enforce the flshlng

Page 15 - order
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- fines, imprisonment and cbnfiscaﬁion of property involving a mulei- -

rights reserved pursuyant to said treaties;‘ The inéividqal‘membexs
of the tribes. are wlthout an. adequate remedy at law to enforce their
rlghts to fish in accordance w1th trlbal law or. custom because-

(a) the treaty rlghts that are asserted are unigue and the damages

. which have been or will be sustained are not susceptible of definite ;L:_

monetary determination; and (b) in the.case,of criminal prosecutions7

. said-Inéians have no remedy at all except'at"the%risk Gf sufferiné,”'

plicity of legal proceedings. e

. 27. BAn actual controversy exists between plalntlffs and each

of them and intervenors on the one hand and defendants on the other
as to the nature and extent of the treaty flshlng rights of the

tribes and thexr members and the attempted regulatlon thereof by

-

defendants.

iConservatlon Matters

‘28. in considering the problem of salmon and steelhead

N
[

conservation in the Columbia River and its tributaries, it is necessary'ﬂ'

to consider the entire.Columbia River system. ' The off-ghore

fisﬁe%y in the Pacific Ocean has some effect on the numberé of fish
that enter the river. Tﬁe salmon and steelhead that enter the
Columbia River are anadromous fish and spend much of their ﬁdu;t lives
in the Pécific Ocean. Therefore, they must pasé as fingerliﬁgs‘down
the Columbia.River to the sea; and_as adults they must pass up the '
Columbia River into the particulafotributary or area where they
spawn. .

29.. Bince 1855 there has been a decline in the salmon ana

steelhead runs of the Columbla River systom destined to spawn above

the location .of Bonneville Dam. Such decline has been caused

pr;nc;pally by alteratxons in the natural enverﬁment of the Columbia
&

River and its tr:butarles by construéflcn of danms, apprOprlatlon

of water for irrigation, unscreened irrigation ditches, pollution and

Page 16 ~ Order ' ' .
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Other factors include catchcs«of flsh by commercial and |

1 the like.
2‘ sports f;éhermen. Commencing in 1933 the Fedexal Government: has
. 3. constructed a number of major dams on the Columbla an& Snaya Rlvers
:4 A private dam, Rock island, had been construtted prlor to that time
. b and several nonfedexal dams have been constructed since 1950._ At the.;*$t”
- 6 present‘txme the following dams are in exlstence or under constxuctaoﬁ"f¥v
1 on the Columbla River at the river mlle lndlcated-i o
& Bonneville Dam oo Il46.l
9 The Dalles Pam _..A'. . 191.5
10 {Mouth of Deschutes River ,‘2§4.I}
1 ‘John Day.Dam o ‘ ; 215.6
iz . ": . McNary Dam . . ;292,09
13 ' »” a (Mouth of Snake River ' .'32?.3}.
14 - .l,Priest Rapids Dam \ L 397.1 : :
'-';5 ‘ IR Wanapuym Dam o :_4;5.6
6 - ~ 'Rock Island pam " 453.4 |
17 " ° | Rocky Reach Dam ' . 474.5 |
18 Wells Dam S .. . 516.6
1 _ Chief Joseph Dam . sasa
20 o " Grand Coulee Dam A C v 596, 6

2i On the 1ower and mlddle Snake Rlver there are°'

22 _ . . (Miles £rom meuth
23 of sSnake River) o
o4 Ice Harbor bam o .9.7
o5 Lower Monumental Dam 41.6 '
o6 Little Goose Dam ‘ 70.3
7 - Lower Granite Dam . 107.5
28 Hells Canyon Dam | 247.0
29 Oxbow Dam : L. 213.0 .
a0 ‘2‘ -, Brownlee Dam 3 " 285.0
o [ .
81 |
a2

Page 17 ~ Order



.

L R T N I

‘MN'NHHHQ-;HH .
%m_ﬁcmm.qmmnagﬁgw
E . ¥

26
27
28
25

80

81

32

Page 18 - Order

- the estimated numbers of fish which must escape above all commer01al" )

;
2

i -

All dams downstream from {but not. lncludzng) Chlef Joseph Dam and

. Hells Canyon Dam have faCllltlQS for the upstream fish ladder‘

-

passage of anadromous flsh, which work wlth varylng success.

30. Slnce 1963, in establlshlng ﬁhg times and manner of

.>commer01al flshlng to. be permitted under regulatlons issued by it

.Wlth respect to the Columbla Rlver, the Fish Commission has

set an ' escapement goal" for most runs of fish wh;ch goal is deflned as

fishing in order that, considering 2ll .factors which 1nfluence the

maﬁter above that point, the greatest-aggregate numbers of fish from

' such f£ish run will be produced and return down the Columbia to the

Pacific Ocean. Thus, in estaﬁlishing thé escapement goal for a

particular run theé Fish Commission and -its-biological staff consider

"the losses,whi;h will occur above thé‘escapement goal point from

all cauﬁes, including natural causes, losses at dams and the sports
‘&atch on the upstream and tributaries in Oregon; Washington and Idaho.
All the estimated numbers of fish in a given run in excess of the

escapement goal are regarded by the Fish Commission as harvastable.

F—

3l. In the past 32 years, in general the troll catch in

~

the Pacific Ocean (which includes Columbia River salmon) has been |

‘stable. For the past 20 years, in general the sports catch of Colunbla-

River salmon and steelhead has 1ncreased Under present regulatxons
of the Game Commission, the entire iength of the Columbxa and the e
Snake rivers subject to Oregon s jurisdiction. and many of the
tributary streams thereto subject to such jurlsélgtlon are open
to‘angling fér salmon and étee%head throughout the yeaf except aﬁring-
such emergency closures as have been invoked‘in specific years

to protect specific flsh runs that were deened, Lo be in, partlcularly
serious condxtlon as regards achxev1ng adequate spawning escapement
for perpetuatlop of the resource. In some tributaries, various,

open seasons are established,
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32. Bxhlblt ABZ is a 301nt statement prepared by fish '
blOlOngtS of the Flsh Commlssxon and of the Unlted States D&partment

of the Interlor pertalnlng to certa;n conservatlon data and

‘conslderatlons wath respect to the Columbla River salmon an&

T

steelhead runs. Sald statement may be ragarded as testlmony and

defendants w1ll submlt the Flsh Commission authors and the

Unlted States w1ll submlt the Department of the Interlor authors for

oross examlnatlon, S, . R . S

1
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15
16
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18
19
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21
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80
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T -,_.JO_'INT_CO&TENTIONS OF ALL P_LAII;TI‘FF;._S AND INTERVENORS ~ -
. . . o ... | ; . :.7.. .A - . ',Zi
o 7. 4. Before the State of Oregon is entitled to"regqlate'the'
Q.B "taking and disposition of fish by Ihdians at usual and accustoned
..'4 .fishiné élaces pt};uant to treatieé'betweenatpe respective tribes and
: ‘the United States: ' '
_.7 i T (a)‘ it mdstlestaﬁlish pxeliminarf to r?gulation
. thft‘fhe speﬁific proposed régulaﬁioﬁ is boﬁh_re&édpaﬁle‘ :
5 and'pecééséry'for the conseé?ation of tﬂe fish rgéource.
10 in order to pe ngcessary,:such rébulat;ons must be the'jz
11' least restrictive which can be'imposed-éonsisteht viﬁh
12 assuring the neceésary escapement of fish for conservation
13 purpdseé; t%e_burden of éstablishing such facts is on' the  _
- state. - o
15' "(bi Its.rggulatory agen;ies must dea%_with-the.
iﬁ i matter of the Indians’ treaty fishing rights as a subject
T separate and distinct from that of fishing by others. As '’
18 one method of accomplishing conservation objectives it
19 may lawfully restrict or prohibit. non-Indians' fishing o
20 ‘at the Indiang' usual and accustomed fishing places withoﬁtl .
a1 liﬁposing similgr‘rest;igtioqé on‘trgéty Indians.
29, (¢} It must so rggulate'the:taking.of,fish that the -
o5 ;treaty‘tribés and theix members will be aqcérded an
o4 ”oépd?tunity to take, at their usual and accéééomed‘fishing !
é5 places, by reasonable means féasible to theﬁ, a fair and
26 equitable share of all fish which it permits to be taken -
27 from any giéeﬁ run. ‘ ' h |
28 2. ORS 511.106(1), 506.606(4),'and FC~180, FC-1€1 and
29 - FC~182 {Oregon Administrative Rules, Secgions 107750,'10—760,
a9 10-775, 10-835, 10-840 and 10-850, Title 625) may not, consistently
31 with the Supremacy Clause of the‘Unitﬁd States‘Cons itution, beo

32
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12
13
14
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18
19
20

24
2
%

27
28

.29

80
81

82

the Des chutes River, because such appllcatlon of said statutes ana

.economlc and other factors, the establlshment of regulations '

fapplied s0-as’to prevent members of the'tribes entitled to exercise

off—reservatlon fishing rights from taking fish for subsxstence'

'and commercxal purposes at thezr usual and accustomed flshxng places

on- the Columbla Rlver or its tributaries east of its conflu&nce thh

regulatlons is not reasonable and necessaxy for conservatlon and ’

.constitutes an arbitrary and unreasonable total prohlbltlon agalnst A".ﬂ}f

the exercise of such treaty rlghts. In aédltlon, such appllcatzon

" of said regulations violates ORS 506.045.

3. It is possible by . regulatlon to’ effect an allocatlon
of the harvestable fish in a glven run between (l) the Indian treaty
commerclal fisheries, (2) the Indian treaty subsistence fxshery,

{3f a general population sports fisherxy and (4) the below Bonneville

general populatlon commercial flshery. As a result of geographlc, gear;

N
or !

governing ‘the seasons and gear for commercial fishing frequently effect
such allocatlon. . c LT o o ’
4. The pragtlcal results of . defendant‘s refusal to deal

with' the matter of Indlans' treaty flshlng as a separate and dlstlnct

'matter and to have as an objectlve of xegulatlons that the treaty

Iydlans shall have an opportun;ty to catch, at their usual and
accusﬁomed fishing blacés, by reasonable means feasible éo tham,'aﬁ
fair and equitable portion of the Fotal number of fish availasle RS
for harvestiﬁg fréom a particuiar fﬁn inclndé the foliowing:
(a) In many lnstanCes such refusal allows all or substant;ally
all the harvestable flsh from a glven run to be taken by those
" with no treaty rlghts before such runs ever reach the ustal ‘
and adcustomed fishing places to which the treaties ap?ly.
Thereby defendants ailocate for the beneflt of those with no

treaty rxghts an unreasonable sbdre of a valuable: resource, andgu‘

solely by thelr regulatory scheme place themselves ln a p091t10n

R

r; . . L e '(‘7 .

. i
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to exercise offureservatlon treaty rlght° have a right, derlved from

. treaties of the United States to .take. fxsh at thelr usual and accustomed

fishing places on the Columbla River and its trlbutarles Wherever

located which right is dlstlnct from any rlght or privilege of other

,Lnd1v1duals to take fxsh derlved from common law or stdte authorlty

and the exercise of WhICh 1s subject to state control only through

statutes or regulatlons wh;ch have met the tests descrlbed in

‘ Contentlon No. 1 _above; declaring that ORS 511 106(1) and 506.006 (4)

i5 -

16
17
18
19
20

i

22

26
2
28
29
30

31

32
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and FC-180, FC~181 and FC-182 (Oregon Administrative Rules 625- ~10-750,

10~760, 10-775, 10-835, 10- 840 and 10-850) cannot be applled so as
to preclude the exercise of treaty flshlng rlghts easterly and :‘

upstream from the upper lxmlts from the Bonneville-Celilo flshlng '

area {lower end.of Mlller Island), and declarzng that said 115te&

. . £~

regulatlons ara in violation of ORS 506 045

A9. The United States, the intervenor trlbes and their members

are entltled to an lnjunctlon enjoining defendants, thelr offlcers,'

- agents and employees, from enforcing the prov1$10ns ©of ORS Sll 106(1)

and 506.006(4) and. Oregon Admxnlstratlve Rules 625-10~750, 10-760,

10«775 10~ 835, 10-840 and 10 850 in such manner as to prevent or
restrlct members of the treaty tribes from taklng flsh at thelr treaty
USual and_ accustomed fishing places on the Columbla River ox its l, '
trlbutarles pursuant to the treaties between those tribes and the -

Unlted States. : ' - . P

10.  The Unlted States, the lntervenor trlbes and thelr s

membezs are entltled to an 1n3unctlon en301n1ng defendants, thelr . ~;i*ﬁ-*

officers and employees, from enforc1ng the provzslons of. state laws
or regulatlons xn‘such manner as to prevent or restrlct-members of the
treaty trlbes from taking flsh at their treaty usual and accustomed
f;shlng places on the Columbla Rlver and its trlbutarles pursuant

to the treatles between those trlbes and the Unlted States w1thout

B .
. . ‘_-
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" (a), rrevicusly having establlshed that the 1mposlt10n

Page 24 - Order

CE

e

1
R " of state regulatlons is necessary for the conservatlon of .

8 .l flSh, and . . -

4 - .fb) implementxng a regulatory SCheme.Wthh does not

b vxolate the standards adjudlcated in accordance wlth

:Q ‘ lContentlon No. 1, above. '

7- ‘ C 1l The court should grant such further‘and addltlonal

.8 ‘rellef to plalntlffs and ;ntervenors as they may be entitled to,

9 award plalntlffs and Antervenors the cdosts of thls action and retain ‘

1o Jurisdiction for the purpose of enforclng-theﬁjudgment of ‘this’

11 court. | ‘ B ' . ' |

12 12. Plaintiffs and intervenoxrs &eny éach of éefégdaﬁts'

13 contentions gxcgﬁt that ' '

(a; With respect to defendants’ contenﬁions No: 1 through

15 7, said partles admlt that as regards state regulation, the only

15 sense in whlch the treatxes secure to the treaty Indlans any '

1T different, supeglor or exclu51ve rlghts Lo flsh at - thelr usual

18 and accustomed f;shlng places out51de thelr reservatxons than .

13 are posaessed by the general pOpulatlon is that the treaties

20 ' regquire any restrlctlons sought to be 1mposed by the statec on’ - 25
21 . such treaty Indlans to meet the “necessary for conservatlon" R
S22 :-.test and other standards descrlbed in thexr J01nt Conteﬁtlon Na.
SR ‘-above whereas the states are free to anﬁ have adopted less

o o strlngent standards for 1mposxng restrlctlons on. the general

2 - o populatlon. | . ‘ ) , ‘ K

% . (b) The intervenor tribes and the-plaintigfé id;SOhappf vs§ "
= Smitﬁ have not made contentions in rélation'to deféndaﬁfé: _ ‘
. ‘ contentions No. 8 through 19 pending amendmentsftd thié pretrial

29 order made pursuant to its terms. .

30 ' )

&
31
32 ‘ : - | : : _ -






T 7 PV

. " DErENDANTS' G CONTENTIONS |
. .T;nl:? By v;rtue of the treatles entered into between the
‘Unitéd’ State; and the intervenor tr:bes, the flshlng rlghts reserved
to sald trlbes were those of fishing at usual an& accustomed flsh—fﬂ
1ng places in common with citizens of the then terrltorles of Oregon )
by the State of Oregon for _consexvation purposes.. . q:‘ P

2

3

4

5

6 and Waehmngton, on a non-exclusive basxs, ‘and subject to regulation
7

8 2, The treaties entered 1nto between the Unlted States ?
g

and the 1ntervenor trlbes did not guaxantee or grant to the treaty
1o tribes a SpeClal Indian right of f;shlng not made appllcable to’
31 other citizens, other than right of ‘access over pxmvate lande and
_12 exemption from payment of license fees. | 7 . ; ‘
13 _ 3. The treatles entered lnto between the United Stateslr

14 ana the 1ntervenpr trlbes dld not grant or reserve to the treaty

15 tribes a rlght to fish at usual and accustomed flshlng places by

;;G mmeans not avallable to or permltted to other cztlzens..
1? " N The treatxes entered lnto between the United States

.18 and the 1ntervenor trlbes d;d not reserve to the treaty trlbes a 'gj*i

e

:219 "falr“ or any share of any run of flsh 1n the waters of the Columbla .

“ .

20 - River and xts trzbutarles outs;de the boundar;es of a trlbal reservau‘w
B - N - .

21 tlon‘ ! . .- | _ :"=- . Z"-\ ‘ o e - : S ; =‘!

22 . ,_‘_ 5,. The State of Oregon is not requlred to consxder flshlng
.23 by members of trlbes as a separate eubject when formulatlng regula— g'f
24 tions to govern the taklng of fxsh in the Columbla vaer and 1ts

‘25 .trxbutar;es.

2 ' 6. Indians claiming treaty flshlng rxghts do not have an
27 exclusive right to fish at their usual and accustomed flshlng places ' izj‘
28 outslde the reservatlons to the exclusion of non-Indiang, ;

2 R '7¢ " The State of Oregon would v;olate the Fourteenth Amend* ‘ "‘E;
30. ment to the United States Constitution and Section 20 of the Bill of ﬁf’ -

3
81 Rights of the ConSeltut;on of Oregon by grantlng Indlans claiming

32
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-treaty flshlng rlghts, rlghts to flsh not granted to non-Indians. _-{; ";
8. The treaty fishinyg rlghts clazmeé by and for the lnterw

'.venor trxbes are communal tribal rights and are fot rlghts whlch may

' -

ow e

be asserted in bepalf of lndeldual members of saxd trxbes.
9. .The usual and accustomed fishing places referred to 1n e
said treatles are sp901flc 51tes, as dxstlnct from broad stretches of
: the Columbla Rlver and 1ts trxbutarles, no longer exmst for tho reason
that sald fishing places were 1nundated and destroyed by the back— |

watprs created by Bonnevxlle Dam, The Balles Dam, John Day Dam, the

v ® -1 @ o

10 now.lnundated Cescade'Locks and The Dalles"Celllo Canal on the Oregon

11 side of the-Columbia River, are at preseht uﬁder as much as B0 feet

12 of water, and are covere& in part by broad stretches of earth ana fﬂ"
12 rock flll now composzng the roadbed of relocated railroads and hlgh "
14 ways on the Oregoo and Washlngton s;des of the Columbla Rlver, all
18 of which has destroyed and rendered unuseable suoh usual and ac- K f’f7
16 “customed flshlng places for flshlng purposes. - -
- - 10. -The backwaters created by aonnev1lle Dam; The Dailes

i

C 18 Dam, John Day Dam and McNary Dam have ralsed the Columbla Rlver above{“

™

"19-. the levels exxstlng at the tlme sald treatles were entered lnto,
J ”26~'therefore the flshlng places clalmed by the plalntlff and the pla1n~ e

21"t1£fs in 1nterventlon to be the sald usual and accustomed flshlng

22._places on the Columbla Rlver and 1ts trlbutarles are. not the f;shlng

23 places referred to in said treaties. R B j'”';f ;‘ij .-ﬂﬁf“

«

u 21, Treaty trlbes clalmlng Indian'treaty fishing riéhts‘n

- 25 on the Columbla River accepted compensation totallng some $27 mllllon

26 from the federal government for inundation and destructlon of the

27  usual and accustomed fishing places that were the sub;ect of sald

28 treaties, and the plaintiff and the plaintiffs in intervention are

28 estooped_to claim a treaty rioﬂt to fish at usual and accustomed fish*‘
30 ing places by reason thereof. |
8t | |

8z
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pre-a

iz. - The Yaklma Indlans and oﬂher Indxan txlbes claxmxng

1
Egl‘Indlan treaty fxshlng rights dn- the, Columbla River accepted compensa-': :
3 tlon in the form of in lieu 51tes from the federal government for .
4 - inundation and destructlon of usual’ and accustomed flshlng places by
5  backwaters of the Bonnevmlle Dam (Act of March 2 1945, 53 Stat.zz,
¢ as amerded by thg Act o? June 8, 19§5 {69 Stat 85)); therefpréﬁsaidl .
7'Min.1ieu sites are not, the usuai gnd.accustomed f%shing’biacéé tha£ o
' 8 were the ‘subject of said treat;es. o ' "j ' Co a .
g 13. The State of Oregon denies that the Nez Perce Trlbe
-10; had usual and accustomed flshxng plates on the 001umb1a vaer and .on
i tributaries thereof, 1nclud1ng the area upstream (east) from th; é&é*‘“
12 fluence of the Deschutes River ;n Oregon and the Columbla Rlver, out-
13 side of the Igndg‘eeded by thé Nez Perce Tkibe to the United Statés.“'
14 145# Subject to the prov1smons of the Oregon—Washlngton
15 Columbia Rlver Flsh Compact ratlfled by Congress, 40 Stat 515 - the - VJQM
"iﬁfjétate of Oregon has the exclusive. power to regulate flshlng hy Indxans‘
)17:‘cla1m1ng treaty flshlng rlghts an& persons not clalmlng In&lan treaty
}8. fishing rights, on waters thhln the boundarmes of the State of IR s
-39 ‘oragon which are ontside the reservation of the respectlve trlbes.&:: |
20 i5. " The Yakima Trlbe, the Warm Sprlngs Trlbe, the Umatllla'.
21"Tr;be, and the Nez Perce Tribe do not have any authorxty to regulate_"
22 off-reservation fishing by members of their respectmve tribes pur-

23 porting to fish pursuant to said treatzes, or to punlsh any of thexr
24 members for violation of any rules oxr regulatlons purportlng-to regulate
25 said off-reservation fishing rights. . ' L

26 _ 16. Thé State of Washington is an indispensable party“to .

27 this action pursuant to the Oregon-Washington Columbia River Fish

28 compact ratified by Congress, 40 Stat 515,
29 | - 17. The fishing regulations promulgated by the FishVComf"
.39 mission and the Game Commsission are bgsed upoh tbe.best évailabiéfﬁ?@
81 bioclogical, statistical and historiecal infqrmqtion;"'i' 7: ' ' . C
32 ‘ v
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18. The regulations challenged by‘the plaintiff and plain-

Ltiffs in inﬁervention, Admihietrafive Orders FC~181 and Fclléz,.are

.

- necessary “for the protectlon and preservatlon of  the runs of salmon ce

.

in the Columbla River and its trlbutarles durxng the time perlods in~

* \‘ - .
B B T

volved. ] ' ‘
19. Plalntlff United States of Amerlca has no - author;ty ,‘ .

o

- to promulgate regulatlons, 25 CFR, Part 256, purportxng to authorlze

.'regulatlon of offnreservatlon flshlng hy tribes clalmlng treaty -

R T N EE S T

'flshlng r;ghts. o j  -  " IR "‘{ : ' )

-t

20, Defendants deny each of the "Joint Contentlons of all

LIS

= opa
= o
L3

: Plaintiffs and Intervenors, ‘and the separate contentlons of the

12 plaintiff Uniped States;‘ c .
13 . r '

14 . .J#- :
15 . | L . . - B -
.16 | - o | :

17
18 ) M \.

E |

22 -

2 | z

2?., o R & .: ‘ o ;

28

29 o . | B

30 _ :

31f : . - _ - ‘i :
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10
i1
12
13
14
15

16

17
18
19

20

.right to contradict, the same by oﬁher.ebiégncé.

. venors. s e,

EXHIBITS Tl

EXhlbltS shall be classlfled as follows.

Group A - Pretr;al ‘Order Exhlblts. Such exhlbxts are

those llsted as ‘such in thls pretrial order and 1odged therew;th

. With the‘approval ofvtha court, they are'recexved in evxdeppe

Awitﬁoutsfurthei'order by the court but the parties reserve the?-arf,‘

Groyp B ~ ﬁoinﬁ exhibite of all pléiptiffs aﬁd'intére“:"

e

Group C ; Sééapage e#ﬁibits:of plainﬁiﬁf United States o
of Amerlca.- h TN e
‘>f -Gréup D - Separate exhibité of Warﬁ Spfings fribe.‘

L ,éroppwE ~ Separate exhibits.of Yakimé_Tribé.‘-
Gréﬁp F - Separate exhibits of Umatilia Tribe.

Group G -~ Separate exhibits of Nez Perce Tribe.

Group H

' Separate exhibits.of’élaintiffs in the
Sohappy-vs. Smith case. ' ‘ ' ' '
Group I - Defendants exﬁibité.
As to exhibits in Groups B through I. the parties agreé

Wlth the approval of the court that not more than two weeks prlor

'-to the - trlal at whlch.the same’ are offered such exhlblts w111 be

21

25
206
27
L
0
31.
32

Page

listed for 1dent1flcatlon, élsclosed and marked, and lnspectlon g‘

shall be allowed ) Any obgectlons to such exhlblts shall be made. j";

at that time w1th sepazate objectlons be;ng made to the identifi-
catlon and authenticity thereof. In the absence thereof the same

may be received in evidence. Any obhjections not made at such tine

shall be deemed waived. . - oo

e
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A.22(c)
A.22(a)

A.22(e)

A.23(a)
to-
A, 23 (£}
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.

‘Celllo 1nundat10n agreement with Warm Sprmngs Trlbe. o U

Celllo ;nundatlon agreement w1th Nez Perce Trlbe.

Corps of Engineers letter of March 26, 1957, regardlng effect
of The Dalles Dam on Indian flshlng rlghts.

w4 -
. E . . S

1961 agreement among Fish CommL551on of Oregon, Washington .
Department of Fmsherles, Umatilla Tribe and Warm Sprlngs Trlbe

and Washxngton s withdrawal therefrom

. Indian flshlng rights of May ' 16 1962, 69 I. D. 68,

" A.26(a)

11

12

8

18
14
15
16

17

18

19

20
21
22

25
26

27

28
29
30

32

Page

.

to

A.26/(d)

A. 27

A.28

“A.29(a)

Al 29 (b}
A.29 (c)
A.29(ad)
A:29(e)

A.30

A.31
A.32

A.33(a)
A.33(b)

A.34(a)

" "Commercial. fisheries of the Columbxa Rlver and édjécént ocean

30-C Pretrial Or&é; B

Letter from Oregon State Game Commission to Nez Perce trlbal
attorney, June 20, 1961, re ORS 497 170. .

Interior Department 8011c1ton & Oplnlon re offureservatlon~

L3

Conservation regulatlons of Yakima (a), Umatilla (b}, Warm .
Springs {c), and Nez Perce (d}, Tribes with BIA letters of- L

approval.

-Summary“xeport “Indlan fzshery on COIUmbla River ~ 1964,"

E M.? Maltzeff, U, S. Bureau o£ Commercial’ Flsherles.

' Oplnlon of June 18, 1968, of Attorneys General of Oregon,

Washington and Idaho re Puxallug decision.

Regulat1ons, Fish Commxss;on of Oregon,.bxéerpt from Cbéﬁtéf
A0-625, . ) S -

Regulatlons, Fish Commission of Oregon, FC 180.

PP

Regulations, Fish Commission of Oregon, FC 181.

N

Regulations, Fish Commission of Oregon, FC 182,
Regulations, rish Commission of Oregon, FC 187.

Synopsis of Oregon Angllng Regulatlons, 1969,.Oreg6n State -
Game Commission. ‘ . .

waters™ by A. T. Pruter, U, S. Bureau of Commepﬁial Fisheriqs
(1568). - o ' L ' .

"The Calumbla Rlver Flshery "oa jOlnt statement by blolcglsts fO"
Fish Comm1551on of Oregon and U. s. Bureau of Commexcial Fisheric

February 20 1969f

1967 Corps of Englneers Fish Passage Re porﬁ,'éolumbia ané@ Snake
Rivers. - Lo

Table from forthcomlng.l968 Corps of Engihéers Figh Passage
Report. . ' ‘

1968 status report of! Lhe Columbla River. commerc1a1 flsherlesr
Fish Commission of Oregon and Washxngton Department of Fl;her10=-
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-

A.34(b) 'Excekpts from 1967 status report as above (Spring Season), ﬂf? L

H.

A.35 "Régulation of commercial fishing gear and seasons on the
N Columbia River from 1859 - 1963" by Henry 0. Wendlexr, from
Washington Department of Fisheries Fisheries Research Papers,
. Decembel, 1966, : -, . o ‘
A.36 - "The effects on salmon populations of the partial elimination of .
. fixed gear on the Columbia River in 1935" by D. R. Johnsen,.

~ W. M. Chapman and R. W. Schoning from Oregon Fish Commission

. Contribution No. 1ll. oo o ' '

A.37. . - "Spawning areas and abundance of chinook salmon in the Columbia )
' River basin, past and present".by Leonard A. Fulton, U. S. Eish . ...
and Wildlife Service, with maps.  Special Scientific Report,
Fisheries No. 571, 1968. - : RN

LI SRR - N T N e

A.38 "Timing of Willamette River spring chinook salmon through the”':i
lower Columbia River," James A. Galbreath, Fish Commission of -
Oregon Research Briefs, June 1965. . - T

T
- o

A.39 "Trends in production rates for upper Columbia River runs, of ©
' salmon and steelhead and possible effects of changes in - :
turbidity" by C. 0. Junge and A. L. Oakley, Fish Commission’
-".of Oregon Research Briefs, April 1966. "

Bt e ek
W@ o

A.40 . "Piming of tributary races of chinook salmon through the lower

. Columbia River based on analysis of tide recoveries," J. L.
S Galbreath, Fish Commission of Oregon Research Briefs, April ]
1966, . _ . T

16 _
o A.4L Oregon Game Commission Catch Statistics for Salmon and
7 Steelhead. ) :

+

18 a.42 Excerpts from Amnual Report by-Indian Agent R. R. Thompson,‘f
19 dated August 14, 1855, C . i L

N .

A. 43 Table of estimated ‘distribition of maximum runs of salmon and
20 Ssteelhead trout to the Snake River System in percent and num-
21 ber.  Prepared by Fish and Wildlife Task Force on Federal

- " -Power Commission hearing on High Mountain Sheep bam,

23 A.44 Designated portions of deposition of Edward G. Huffschmidt
taken December 19, 1968: : . ' .

From . - Co To
24 -Page Line " - . . " . Page Line
25 - 4 S T PR 25"
: - 15 i - e 23 B 3
- A.45 Designated portions of deposition of Robert W. Schoning taken :
27 . . Decembe; 19, 1968, and-January 2, 1969: S )
23 Fromv ' ' 1 To
o9 _ Pagg Line - Page Line
Vol I 4 1 g 22
80 19 1 " 26 18 ;
. R .30 4 . 38.,- 15 ;
81 L 50 5 55 - 1
" 82 . & '
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3 11 9 : , ‘ 12 - 20
14 - 15 R
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C o Co44 11 ' ' : . 67 10
6 90 3 - .98 15
. Y1020 1 oo T 08 7
i 112 14 ‘ S - 1137 23
116 ‘14 c : 11g 16
-8 121 21 . Co124 19
o 131 14 o ‘ 133 18

T A.46 ..Designated portions of de9051t10n of Arthur L. Oakley taken
1o January 3, 1969: .

11 .. From B . . . To . ,
1-2 ' Page Line ‘ - Page Line
- 5 9 - 6 5
3 ' 15 ~ 16 e 16 "9
. <17, = 24 ‘ 19 .4
14 . 23 .5 . 15 , : 27 22
30, 17 ' 32 13
15 ' 43 i . ) . 44 24
. - 45 - 12 S 47 3
S 48 .11 S - 48 24
49 20 : - 50 12 :
17 ) 14 . 84 w o N
90 . . 6 : 122 1 ,
18 125 5 - ‘ 131 6
R 132 11 R e .- 139 22
19 _ o144 15 . 147, 21
o : C . ‘ g
21
.22
23
- 24 .
25
26
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_.further dlscovery proceedlngs

@ e el e o o -

-the complaint the allegatzon that the actlon was brought also on bew

e PN e s el e e

\3‘.?‘ "f/«“ b e - I SO AT I ﬁ MR A
N C : ' . o f ' i ' T s
. [ - e . : oL - Lt

- DISCOVERY ,

.

The entry of this Pretrial Order shall not preclude

i - ACTION BY THE COURT

The court hae‘ruled: T S

'+ 1. ‘The motions.of the four intervenor tribes to inéerééﬁe”

in United States vs. Oregon were granted with the éonsent of the de~i MR T
fendant. Thereafter on motion of the defendant the court struck from
half of “all other tribes smmllarly 51tuated " ra *;-

2. . In both actions the court ruled that the case was not AR

requlred to be heard by a three—gudge court pursuant to 28 USC, Sec~ S

tion 2281.

£

3. f% both actions the court held that thersﬁéte-of
Washingten is eotlan ;ndispensable pérty and that' the action shoﬁl&
proceed among the perties.before it. (See Defendants' Contentioh.Nof S
6. - ’ | | S
4. In Sohappy vs. Smith the court held that the plaxntlffs -
therein had standlng to sue as 1ndlv1duals and therefore denlea the
defendants motlan to dlsmlss based on alleged lack of standlng.‘

5. 1In sohappy vs. Smlth the court rulea ‘that it was not

deprlved of jurisdiction by the Eleventh Amendment to the Const1tu~

tlon of the Unlted States. . : . s

6. In United States vs. Oregon the court has under advise-

fimelrrimeninoa Y

ment the'plaiﬁtiff’s motion to dismiss for lack of ﬁurisdiction and

consent to suit the defendants' counterclaim against the United States-

challenging the ‘authority of the United States to issue the regulatlons'”
in 25 CFr Part 256, and of the trlhes to adopt regulatlons governlng

of £~ reservatlon flshlng of thelr members, {See Defendants' Conten“

tions No. 15 and 19. Y
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“having .at pretrlal conference before -the judge agreed to the fore~'

,amended except by consent by all partxes or by order of the court.

.the “Exhlblts” sectlon of thls oxder.l

TRIAL .
1. No demand for jury trial has been made.

2, . There are segregated for separate hearing and deter-

; mznatlon the 1ssueStof whether, on the basxs solely of the agreed

facts and the pretrlal order exhibits, category A, and any - ev1dence

presentéd in contradiction of said pretrial order exhibits, the

.

plaintiffs and-intervenor are entitled to prevall on their 301nt

contentions Nos. l and 2, or deiendants are entltled to prevail on
their contentions 1 through 7. Follow1hg said determination the
remaining'issues shall be t:ied, as appear ;ecessery, an& as:ofde;ed
by the court. . . | .
NOW, THEREFORE, the parties, through their attorneys,"

,
L.

going, it 1s hereby

ORDERED that the foregOLng pretrlal ordex shall not be
Addlblonal contentlons can be added by plalntlffs in Sohappy VS.
Smith, and by any of the 1ntervenor trlbes followxng 6159051t10n
of the segregated 1ssues, insofar as such contentlons raelate to

~

matters left unresolved at that tlme, and exhzblts pertalnlng to

.‘such unresolved matters may be added by. all partxes as’ prov1ded lnjljf'

P

. DATED, at Portland Oregon, ‘this Q%L day of February,‘  . .
1969, - AR

:5/4(1ﬂaFT'@ A5

United States_Judge_ .' v
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CARTER / ELLIS

(Witness sworn.)
JUDGE NOBLE: Thank you. Please be seated.
STUART ELLIS,
having been first duly sworn,
testified as follows:
DIRECT EXAMINATION
BY MS. CARTER:
Q. Mr. Ellis, for those of us who have been here
16 days we always start out with, keep i1t slow for the
court reporter. So, Mr. Ellis, please state your fTull
name for the record, please.
A. My name i1s Stuart Ellis, spelled S-t-u-a-r-t,

last name i1s E-I-1-i1-s.

Q. Please summarize your education and training.
A. I have a bachelor®s degree iIn fisheries science
from Oregon State University. 1"ve been employed by the

Columbia River Inter-Tribal Fish Commission for the past
16 years. Prior to that I worked for five years for the
Northwest Indian Fisheries Commission, and before that I
did a series of seasonal jobs doing research projects
for Oregon Department of Fish and Wildlife.

JUDGE NOBLE: Mr. Ellis, you"re already
speaking too fast.

THE WITNESS: Sorry.
BY MS. CARTER:

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 3779



Hearing - Vol. 16 In Re: Application 2013-01 Tesoro Savage Vancouver Energy Distribution Terminal

CARTER / ELLIS

=

Q. We all do 1t. Mr. Ellis, you filed testimony in
this case. Do you still stand by your testimony?
A. Yes.
Q.- Okay. So can you briefly describe --
JUDGE NOBLE: Ms. Carter, could you i1dentify
yourself too for the court reporter.
MS. CARTER: Oh, I"m sorry. [I"m Julie

Carter, attorney for Columbia River Inter-Tribal Fish

© 00 N o o b~ W DN

Commission.

=
o

JUDGE NOBLE: Thanks.

11 MS. CARTER: 1 apologize.

12 | BY MS. CARTER:

13 Q. So Mr. Ellis, can you briefly describe the

14 | management of the Columbia Basin fishery.

15 A. Yes, | can. The Columbia Basin mainstem

16 | fTisheries are managed according to a court ordered

17 | agreement under the US v Oregon court case under a

18 | management plan for that agreement. It"s a ten-year
19 | management agreement that dictates abundance-based

20 | harvest rates and treaty and non-treaty sharing within
21 | the mainstem fisheries.

22 Further, the tributary fisheries throughout the
23| Columbia and up iInto Idaho are managed under -- by

24 | relevant tribal and non-treaty comanagers. And then

25 there®"s a number of stocks in the Columbia that have

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 3780
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CARTER / ELLIS

Impacts in various ocean fisheries, and those fisheries
are managed under a variety of comanagement processes
through the Pacific Fishery Management Council and
Pacific Salmon Commission for fisheries clear up to
Alaska that catch Columbia River fish.

Q. Thank you. Give us some background on general
trends of salmon and steelhead abundance in the Columbia
In the recent years.

A. Yes. Since -- there were some significant
declines over time iIn Columbia Basin salmon runs, but
since 2000, we have seen runs iIncrease sometimes
dramatically to runs that -- iIn the late "90s, we had
runs of -- total runs, annual runs of around half a
million fish, and runs since 2000, total salmon and
steelhead returns, adult returns to the Columbia -- of
the upriver stocks tested for above Bonneville Dam have

been close to 2 million, and 1In 2014 there were

almost -- 1t was over 2.4 million.

Q. So 1s there variability in these runs?

A. Yeah. The salmon runs are cyclical. They go up
and down, but gradually the -- a lot of these runs have

been doing better and better as the region, the
ratepayers, the Bonneville Power Administration and US
taxpayers have i1nvested heavily iIn salmon recovery

efforts that have helped rebuild these runs.

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 3781
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CARTER / ELLIS

Q. So do you -- please.

A. I might add that we do have a number of very
weak runs i1n the basin. Most of the weak runs are at
least stable and some of the weak runs are actually
increasing as well. But some are very, very small
still.

Q. So do you have numbers pertaining to different
populations of fish?

A. Yes. So the salmon/steelhead runs are dealt
with 1n a -- by both species and stocks within species.
For Chinook salmon, we generally refer to them in three
different stocks of fish, overall stocks, the spring
Chinook, summer Chinook and fall Chinook. Spring
Chinook runs are comprised of a variety of fish that
spawn throughout the basin, both above and below
Bonneville Dam. Their upriver run sizes, the run sizes
for fish growing above Bonneville, have averaged close
to 200,000 fish, a little less iIn the past ten years.

The summer Chinook runs are generally going far
up river, most of them go up In the upper Columbia and
those runs have been smaller at -- they average around
70,000 fish per year.

Fall Chinook runs are quite large. We"ve had --
In the past ten years, we"ve had just for the -- just

the upper river fall Chinook has averaged over 600,000

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 3782
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CARTER / ELLIS

fish, and we"ve had some record runs in recent years.
Sockeye have also been doing very well, except
for the Snake River Sockeye. The Sockeye runs have
averaged close to 300,000 fish In recent years, adult
returns, and steelhead also around 300,000. Coho,
upriver coho, a smaller run of about 120,000. And then
there®s very small runs of chum in the Columbia as well.

Q. So can you explain, do salmon spawn in the
mainstem of the Columbia?

A. Yes, salmon do. There®"s a fTairly substantial
spawning population of fall Chinook and some chum right
below Bonneville Dam along the shore and along some of
the islands right below Bonneville. There®s also been
documented Chinook salmon spawning In the area just
downstream from the John Day Dam. And so those would be
the primary mainstem spawning areas. It"s possible that
there 1s a little bit of spawning around some of the
mouths of the lower river tributaries, but probably not
much spawning in the end part of the river down below
there.

MS. CARTER: So Ms. Mastro, if we could pull
up Exhibit 5214, please.
BY MS. CARTER:
Q.- Mr. Ellis, are you familiar with this chart?

A. Yes. This 1s a chart on water travel timing.

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 3783
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CARTER / ELLIS

It was prepared by Mr. David Benner, with the Fish
Passage Center. The Fish Passage Center is a publicly
funded organization that deals with data management, and
they assist with the research on different issues In the
Columbia Basin. And the Fish Passage Center and their
staff are heavily relied on by virtually all of the
agencies managing fisheries i1n the Columbia and
considered very good work.

Q. So you regularly -- regularly use this
information In your job?

A. I do, yeah. We use these types of data, as well
as a number of other data sources that the Fish Passage
Center helps coordinate and maintain.

Q. So before 1 ask my next question, I"m going to
ask a general. What i1s a smolt, i1f you can give a
definition of that?

A. Smolts are defined as fish that are ready to
leave theilr -- the streams where they were born and
begin their migration to the ocean.

Q. Thank you.

A. And they"re considered smolts throughout their
migration until they enter the saltwater.

Q. So what are the total number of smolts In the
Columbia River?

A. That®"s a little bit of a challenging question,
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but 1*1l1 start with the hatchery smolts, because we have
the best information on the hatchery smolts. So for
upriver -- and, again, these are programs upstream from
the Bonneville hatchery and on upstream. We release
about -- the planned releases are about 95 million
smolts per year. Lower river hatchery programs,
including the Willamette River, release smaller numbers
of fish, but iIn recent years those have averaged around
54 to 55 million per year.

And we don®"t have great numbers on the wild
smolts because 1t"s -- they“"re very challenging to
figure out exactly how many of them there are, but
undoubtedly wild smolts number in the millions of
year -- i1n the millions of fish per year.

There i1s, of course, some level of mortality as
the smolts move downstream through the hydrosystem and
things, but still, the National Marine Fishery Service
did an estimate just back iIn 2014 where they made an
estimate of about 155 million smolts that successfully
reached 1t to Tongue Point, which 1s down just a few
miles up from Astoria. So i1t"s a significant number of
fish that are able to out-migrate from the Columbia each
year and i1ts tributaries.

Most of the hatchery smolts are released from

hatcheries during a time frame of March through June.
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Some releases are earlier or later. Most of the fish
begin their migration downstream at that time. That"s
typically about the time that we think most wild smolts
are beginning therr migration, but -- and then the bulk
of the migration out toward the ocean is In the spring
and early summer and into the -- i1t kind of dies down
toward the end of the summer, but there are actually
smolts In the river basically year round. Not -- some
fish will actually hold over at various points In the
mainstem and finish their migration outward the
following year. And so there"s a variety of life
histories involved and not all the fish are always doing
the same thing, which, of course, makes them challenging
to count as well.

Q. So 1s i1t safe to say that the numbers of smolts

changes by season?

A. Yes, that would be correct.
Q. Is there different numbers in the fall?
A. Much smaller numbers 1In the fall. The more

successftul life history strategies are to enter the
ocean in the summer when 1t"s more productive, but
you" Il have smolts that are holding over and continuing
to rear 1In the fall, but there won"t be quite as many of
them.

JUDGE NOBLE: Mr. Ellis, sorry to interrupt
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again. But your voice is dropping off at the end of
your sentences and you®re speeding up.
THE WITNESS: All right.
BY MS. CARTER:
Q. So moving to -- a little bit different. Can you
explain the fishery sectors in the Columbia River?
A. Yes. There"s a variety of what we term fishery

sectors, which are different groups of people fishing

© 00 N o o b~ W DN

for different kinds of purposes. 1711 start with the

=
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non-treaty fisheries. There 1s a -- still a fairly

11 | substantial non-Indian commercial fishery that occurs in
12 | the area from Bonneville Dam down to the -- or Beacon

13| Rock down to the Columbia River mouth.

14 There are substantial non-Indian recreational

15 | fisheries that occur throughout the mainstem and almost
16 | all tributaries for a variety of species, fisheries

17 | managed by all three states. There are also some

18 | fisheries that are subsistence fisheries by what we call
19 | non-treaty tribes i1in some of the upper Columbia areas.
20 Then for the treaty fTisheries, the fisheries

21 | managed by the four tribes with treaty fishing rights,
22 | we also divide the fisheries into different sectors.

23 1"11 start with the fisheries sector that the tribes

24 | regard as kind of their most important fisheries, which

25 are their ceremonial fisheries. These are fisheries
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that primarily occur in the spring. They"re typically
managed with permits and they send crews out to fish
targeting the spring Chinook but catching other species
as well. And these fish are used for a variety of
ceremonial and sometimes subsistence purposes.

None of these -- these fish are not allowed to
be sold and they"re all -- they"re all utilized by the
tribes, and each tribe runs their own spring ceremonial
fisheries directly.

And then they -- we further divide our fisheries
sectors Into two other primary sectors, which one 1Is our
platform and hook and line fishery. This is a -- we
group platform gear and hook and line gear just together
just because they"re regulated similarly. But the
platform fishery i1s really a historic fishery that"s
done -- they build wooden platforms along the river.
This i1s a fishery that some of you may have seen
photographs from Celilo Falls, the most famous ones
where people build platforms out over rapids and falls.
There i1s still some platform fishing in tributaries like
that, but this i1s where 1t evolves, from the Columbia.
And they fish large nets called hoop nets, or sometimes
dip nets, that are lowered into the water and a bag-like
net 1s attached to this hoop and it"s rigged so that the

fish swim into the bag and get tangled up in there and
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then they haul the whole thing out and get the fish out.
So that"s our platform fishery.

And then along with that, some fishers fish with
hook and line gear, using the same sorts of rod and reel
gear that recreational fishers would use. This platform
hook and line fishery can be -- 1t"s often a subsistence
fishery, but 1t can be utilized for commercial purposes
as well.

And then the final sector, which actually is our
largest sector iIn terms of the number of fish caught, 1is
our gillnet fishery, which uses two types of gillnets.
One is called a set gillnet, where nets are anchored
either to shore or to buoys out on the river and the
nets stay stationary, or roughly stationary, during a
fishing period and the fishers come and check the nets
and get the fish out of the nets, but reset the nets in
the same spot so the nets kind of stay out in the water
for a certain period of time.

And then associated with that, we also have a
drift net fishery which utilizes similar gillnets, but
the nets are floated down the river with a boat and they
float for sometimes a mile, sometimes more, and then
retrieve the net with the fish and then go back upstream
and do that again.

But the set gillnet fishery i1s our largest
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fishery In terms of number of participants and catch and
iIs primarily used for commercial purposes. We also have
a small sturgeon fishery that can use gillnets or
longline gear, setline gear. So those are our fishery
sectors.

Q. Thank you. [1"m going to take a step back, look
at definitions, because you threw a lot of term of art
out there. So who are the non-treaty tribes and the
treaty tribes, because 1 don"t think we i1ntroduced
those?

A. So the -- there is the Colville tribes and the
Shoshone-Bannock tribes. So the Colville tribes are in
the upper Columbia up in Washington and the
Shoshone-Bannock tribes are way out in Eastern ldaho,
are both considered non-treaty tribes In that the --
that they did not sign the same type of treaties that
our four tribes, the Warm Springs, Nez Perce, the
Umatilla, and the Yakama Nation signed with the federal
government. So their fishing rights are -- well, I™m
not an attorney, but they don"t -- they don"t have the
same -- the same rights to fish as our tribes do, and so
they typically have separate, smaller arrangements with
the states and federal government to get fish but don"t
have the same rights to the fish.

Q. And then you mentioned other non-treaty
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fisheries. Who would that be?

A. Yeah. And we typically count the non-treaty
tribal catch as part of the non-treaty catch.

Q.- Great. Thank you. Describe the amount of
fishing effort in the tribal fisheries.

A. So we"ve -- for our platform hook and line
fishery, we did a survey just back iIn 2014 where we came

up with a count of right about 400 fishing platforms

© 00 N o o b~ W DN

between Bonneville and McNary dams. The vast majority
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of them are between Bonneville and the John Day dams.

11 | Not all of these platforms are fished all the time, but
12 | most of them we think are fished at least part of the

13 | year, and many are fished on a very regular basis.

14 And then for our gillnet fisheries, the effort
15 | varies by season with our -- when we do spring

16 | commercial fishing, we have had average net counts of --
17 | for the set nets of about an average of around 300 or

18 | so, with peak counts iIn the spring being over 400. And
19 Iin the summer, 1t"s a real similar level, about 300 with
20 | a peak going over 400 nets.

21 In the fall, however, fisheries are much larger
22 | and our average net counts in the past ten years or so
23 | have -- you know, weekly fishing period. These are all
24 | weekly counts -- have been -- they®ve averaged around

25 | 500 fishing nets, the set nets, and with our peak net
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counts 1n many of the weeks iIn the peak of the fall run
have gone over 750 nets.

Q. So how are the fTishers organized when they
connect this fishery?

A. So our fishers -- the tribal fishers tend to
fish In crews, which are typically comprised of family
members, but not always. Sometimes more distant
associations. But there"s typically a crew chief that
will often own the boat or sometimes boats and own most
of the gear. This might be a father or an uncle iIn a
family. And then there are various crew members that
fish with them. And these crews, they vary iIn size from
just a couple of people to, oh, probably -- you know,
you might have big crews of ten or more people. They"re
organized like that.

They -- 1 can get into a little bit of the -- of
how their fishing activity is -- well, 1t"s a very
place-oriented fishery. Our fishers, they typically
fish 1n sites that their relatives or their families
have controlled for sometimes generations. They
sometimes register these sites with their tribes. These
sites give them a level of exclusivity to different
fishing areas, and they -- they“"re treated almost like
property rights.

So these sites -- some fishers have several
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sites, some fFishers have very few sites. There are at
least a few productive sites. Not all fishing sites are
equally as productive. Some just simply because of the
layout of the river are much more productive in terms of
catching fish. And so the -- and because of this
place-oriented aspect of this, fishers, 1If they were to
lose access to a site, they would not necessarily have
access to other equally productive sites, or in some
cases they might not have access to any other fishing
sites at all.

So our tribes, they -- historically the tribes
have fished up and down the Columbia River over wide
expansive areas; but individual tribal families and
groups often have only fished within certain areas. And
so our tribes -- for instance, our tribes have never
given up their claim to rights to fish throughout what
are termed their usual and accustomed fishing areas,
which our tribes claim is a very large part of the
basin. And this i1s a much larger area than our tribes*
currently -- currently authorized fisheries in, but i1t
really makes it so that individual fishers are
definitely very geographically oriented to certain
fishing places along the river.

Q.- Thank you. So tell me about commercial

marketing of salmon.
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A. Our tribes have invested very heavily In making
efforts to increase the marketability and the economic
value of our commercial catch. When 1 first started
working for the Columbia River Inter-Tribal Fish
Commission, in the fall season, fish being sold to
wholesale buyers were -- iIn a good year, fish prices
started out for what we call bright Chinook salmon,
which are the highest grade of fish, at maybe like
60 cents a pound and would drop to 30 cents a pound.

For some of the other species, prices were
sometimes down around a nickel a pound for a fish being
sold to wholesale dealers. But our tribes, through a
series of efforts of both training fishers to -- our
fishers often undergo what we call HACCP training, which
IS -——- 1t"s a federal -- 1t"s spelled H-C-C-P and --
H-A-C-C-P, excuse me. And it"s an acronym that is
basically a -- teaches federal food sanitation and
handling guidelines that has helped our tribes take
better care of their catch. We"ve spent a lot of time
courting various wholesale fish dealers, processors,
retailers to try and get them more iInterested in our
catch. We"ve made efforts to help our tribes find ways
to upgrade their equipment and their skills, and our
tribes are doing a much better job at taking care of

their catch. Ice 1s much more readily available now
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than 1t was a while back. And as a response to all of
these efforts, prices paid by wholesale fish dealers
have gone way up to sometimes over $5 a pound in the
spring. Actually this -- this spring, iIn the very late
spring, we had a couple of wholesale dealers that paid
between like 7 and $9 a pound for a while for spring
Chinook. So those are very high prices. Fall Chinook
salmon typically are going -- and the prices start out
in the $3 range, those kind of numbers. So these are
huge Increases.

And we also have a number of tribes that sell
fish direct to the public. This i1s a little bit unique
up here iIn the Puget Sound area, selling fish direct to
the public doesn"t occur at nearly as high a level among
tribal fisheries as i1t does on the Columbia. In some
cases maybe as much as like 15 percent of our commercial
catch 1s sold direct to the public, and these prices can
be -- can be much higher. 1t is my understanding that
right now many fisheries are asking and getting prices
that may range between 7 and sometimes more than $10 a
pound for fish being sold direct to the public.

This fishery -- the direct-to-the-public sales
are harder to track. When fish are sold to wholesale
fish dealers, there was a paper trail on those fish

called a fish ticket, which Is basically a receipt that
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both the buyer -- the fish buyer and the fisher sell to

track the sales. But we don"t -- we"re not able to

maintain quite the same recordkeeping on the

direct-to-public sales, and so we don"t -- we don"t have

super good information on the exact monetary value of

those sales or exactly how much 1t is, other than

It"s —- we have certainty that 1t"s quite substantial.
JUDGE NOBLE: Ms. Carter -- I"m sorry,

Mr. Ellis, were you finished with your answer?

THE WITNESS: Yeah.

JUDGE NOBLE: 1 think we need to take a
break, and so I"m sorry to interrupt the direct
testimony here, but 1t is well past time for the normal
break and so, Mr. Ellis, excuse us for interrupting your
testimony.

THE WITNESS: That"s fine.

JUDGE NOBLE: We®"ll be back in 15 minutes at
10:55. Thank you. We"re off the record.

(Recess taken from 10:41 a.m. to 10:59 a.m.)

JUDGE NOBLE: We"re ready to go back on the
record. Ms. Carter?

BY MS. CARTER:
Q. So we"re going to return back to the commercial
fisheries on the Columbia River. What other species do

tribes fish for?
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A So besides salmon and steelhead, the tribes also
have subsistence fisheries for both lamprey and smelt.
And these fisheries -- well, lamprey fisheries
historically used to occur throughout tributaries and
falls throughout the basin. Lamprey populations are
quite depressed. Most lamprey fishing currently occurs
at Willamette Falls, and there"s a little bit that
occurs at places like -- In the Deschutes River. Smelt
fishing, also done for subsistence occurs primarily iIn
the Cowlitz River, and occasionally when the smelt
returns to the Sandy -- smelt returns, smelt occurs in
the Sandy as well.

Additionally, the tribes have commercial fishing
for both shad, which are a very abundant non-native
fish, and also commercial fisheries for sturgeon which,
of course, are a native Ffish. Our sturgeon fisheries
are fairly small compared to salmon fisheries. Most
sturgeon fishing is done in the wintertime and -- but
occasionally sturgeon fishing can be done throughout
other times of the year. Salmon -- excuse me, sturgeon
have -- they"ve got generally stable populations
upstream of Bonneville, but they"re pretty small and
they do fluctuate. Sturgeon spawning occurs in the
mainstem down below the dams, primarily, In the tail

races of the dams, and sturgeon -- successful sturgeon
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spawning i1s very limited by the proper flow and
temperature conditions for the eggs to survive. And so
while our sturgeon populations are depressed, It"s a
fairly lucrative fishery in that they get pretty good
prices and the fish, of course, grow quite large. And
So It"s a pretty important fishery, especially In our --
In the wintertime, when sometimes there"s not a lot of
other economic activity for tribal members to make money
at.

Q. So you referenced "flow."™ How familiar are you
with physical conditions along the Columbia River?

A. So both from managing data and dealing with data
like the exhibits shown, but then I also -- I"ve done a
number of -- I"ve done probably -- well, well over 100
low-elevation flights over the Columbia River counting
fishing nets. And it"s one of the regular aspects of my
jJob. So I"m quite familiar with how the river looks
from an altitude of around 800 to about 1500 feet above
the water.

Q. So can you describe some of the factors that
affect how tribal fishers carry out their fishing, like
factors that affect their success in fishing.

A. Yes. So the tribal fishers face a number of
challenges, everything from very cold water in the

winter to changes iIn pool elevation, changes in flow,
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the aquatic vegetation, the weather and wind. There can
be high winds and -- and even iIn recent years, crowding
has become a challenge to fishers with the number of
wind surfers that we have out on the river and other
recreational people doing things on the river, but
people come all -- from all over the world to wind surf
in the high winds and waves of the Columbia River up iIn

the Columbia River Gorge, and i1t does complicate some of
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our tribes® fTishing activities with the number of people
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that are out sharing the river with them.

11 Q. So we"re going to take a little step back

12 | because this chart that we have up here, can you

13 | describe -- can you talk about this chart?

14 A. Yeah. So the significance of this chart really
15| primarily has to do with smolts and the smolts”

16 | survival. It"s quite well documented that salmon smolts
17 | from upriver have a much higher survival at higher

18 | flows, which also have faster travel times. So 1f -- 1In
19 | this chart you"ll notice up in the top section that as
20 | the flows increase, what we call the water transport

21 | time, which i1s basically the -- if you take an

22 imaginary, you know, random average particle of water

23| and followed i1t downstream, how long would 1t take to

24 | get from point A to point B. And as flows go up, that

25 | speeds up. The travel time"s reduced and that is
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strongly associated with better smolts survival.

So the one aspect of this thing that"s 1
think -- well, there are a couple aspects with this that
are of relevance to this hearing, are simply that
with most of the larger majority of the smolts coming In
the spring or summer, that tends to be higher flows. We
get flows up at McNary sometimes iIn the spring of
400,000 CFS. Our tribes have made a lot of efforts to
get the river managed according to what we call a more
natural hydrograph, which means you have high spring
flows with lower summer and fall flows, more like
historic conditions, which is better for fish survival.
But 1t complicates assessing how many smolts might be
exposed to an event like an oil spill, just because,
depending on the time of the year and the location,
they*" 1l -- the smolts will be In the river In a certain
reach for different times, depending on the flow and
where you are in the river, and, you know, the smolts
will be migrating downstream. Smolts are generally
believed to migrate at generally the same speed as the
water 1s moving. They migrate fairly passively. That"s
not, you know, always the case, but that"s typically how
they are migrating.

And so, you know, If there were a spill,

figuring out exactly how many smolts might be affected
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iIs kind of complex. At certain times we have very high
numbers of smolts in the river. The Fish Passage Center
that prepared these data also made some estimates that
at Bonneville Dam during the peak smolt out-migration,
we can see anywhere from six to pretty close to 14 and a
half, almost 15 million smolts In a five-day period. It
averages something around 9 million smolts per day. But
of course that"s variable. That"s kind of in the month
of April and May when there"s really a lot of smolts
going through. So all of those factors will greatly
complicate assessing what numbers of fish might be in
the river if there were a spill at some certain time and
some certain place.

Q. You used the term "migrating passively.” Can
you elaborate on that?

A. So they -- they®"re basically, you know, swimming
enough to, you know, maintain stability. Sometimes
smolts actually even will face upstream and migrate
backwards. They"re not -- they"re not just swimming
aggressively iIn a downstream direction trying to get to
the ocean. They tend to float and just kind of go along
with the current, to a large degree. There"s variation
in that, of course, but that"s basically kind of how
they do 1t.

Q. So likewise, on the flow, can you talk about
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fluctuation of reservoir levels?

A. Yeah. So the federal hydropower projects are
managed for a mixture of flood control and power
production and transportation. And so all of those
factors together means that the Columbia River i1s a very
actively managed river. The Corps of Engineers has
basic standards in place which they use to manage

things. 1t varies by place. The Bonneville reservoir
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has an average fluctuation reservoir level that goes up
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and down as much as seven feet. The Dalles reservoir 1is
11| a little smaller criteria, i1t"s around five feet

12 | average. And then it"s -- 1t"s higher than that in the

13 | John Day reservoir, that they can have even larger

14 | fluctuations. In fact, overall for them -- even within

15 | the criteria which the corps uses to manage things, they
16 | can change these reservoirs up to anywhere from 12 to

17| almost 20 feet i1n elevation change. And they can

18 | actually change the -- change the reservoir levels

19 | fairly quickly. You can see changes in reservoirs where
20 | the water can go up and down several feet In a day

21 | easily. And these happen throughout the years,

22 | throughout the -- during different days of the week and

23 | then during different times of the years.

24 And 1t"s quite apparent because, as | mentioned,

25 I fly over the river quite often and since a lot of the
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river i1s riprapped along the reservoir, so there"s, you
know, big rocks and cobble and things along the edge of
the railroad tracks and freeways, you can actually see
water marks going up and down so you can tell which way
in effect the tide 1s going during that period. So I1t"s
quite apparent. And that has the effect -- | mentioned
that many of the tribal nets are anchored to points out
on the river. And if the reservoir makes a sudden and
large change in elevation, nets could even break free or

move around so they"re not fishing as well.

Q. So would you say 1t"s similar to an ocean tide?

A. It can have the appearance much like an ocean
tide.

Q. So switching a little bit, can you describe

Issues with wind?

A. So wind 1s also a significant factor that
affects fishing. Most fishers -- well, at least from
what fishers tell me, they tend to like a little bit of
wind. It actually helps them catch fish. For whatever
reason i1t makes fishing a little better. But the winds
can be quite high.

The organization I work for, we employ a
hydrologist/meteorologist who -- he monitors winds. He
sends out e-mails to an e-mail list of fishers to warn

them of -- 1T 1t"s going to be windy. He provided me
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CARTER / ELLIS

with some data compiled from National Weather Service
reports that shows that in the summer months In --
around Hood River, the average peak daily winds are up
around 13 miles an hour, but the peak winds during this
time In the summer months when it can get quite windy
can be sustained winds for over a minute of 60 miles an
hour. So you get very high gusts at some times. We
typically fly In the wee hours of the morning, basically
at daybreak because i1t"s a little calmer then. It can
be simply too rough to fly at low elevations in the
afternoon In the summertime.

In the winter i1t can also be bad -- the winds
can occur any time day or night because of storm events
and things. In Hood River, again, the weather service
has data that can be compiled iInto curves showing
probability of certain winds and, again, the wind iIn the
January, February kind of months at Hood River, there®s
roughly a 50 percent -- or about -- excuse me, about a
40 percent probability that winds will be over 15 miles
an hour, peak winds, during the day. And so it -- wind
Is a big deal and 1t can create a lot of headaches for
fishermen trying to manage their gear and fishing out on
the river.

Q.- So can you describe some of the i1ssues the

fisheries have with aquatic vegetation.

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 3804



Hearing - Vol. 16 In Re: Application 2013-01 Tesoro Savage Vancouver Energy Distribution Terminal

© 00 N o o A~ W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CARTER / ELLIS

A. So aquatic vegetation, there"s a number of
species of aquatic plants, we call them macrophytes
because they"re big, as well as algae growth, some of
which 1s these filamentous types of algae that grows in
the river. Some of these are native species. There"s
some Introduced species iIn the Columbia. But during the
summer, these vegetation -- as the river temperatures
warm, this vegetation can grow into very large mats that
can be seen from the air. These mats of vegetation
can -- they grow and they break loose and they float
downstream. They can clog fishing nets quite easily.
I"ve seen over the years a number of nets that just in
the course of a day or so, If a fisher has had trouble
getting out to them, can look like they"re about to
break free, practically, from the amount of vegetation
that collects In them.

And then also for a set net that stays out, in
some areas, this filamentous algae will grow just kind
of on a daily basis. [In many cases fTishers actually
have to remove their nets from the river sometimes on a
daily basis to clean them. Sometimes you can clean it
off with a garden hose, but 1°ve heard many people often
have to resort to things like pressure washers to clean
their nets; otherwise, they just don®"t fish effectively.

MS. CARTER: Thank you. 1 have no further
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JOHNSON 7/ ELLIS

questions.

JUDGE NOBLE: Cross-examination of
Mr. ENT1S?

CROSS-EXAMINATION
BY MR. JOHNSON:

Q. Mr. Ellis, I"m Dale Johnson. 1"m one of the
attorneys for the applicant.

MR. JOHNSON: Ms. Mastro, could you pull up
Exhibit 185, page 8, please.

BY MR. JOHNSON:

Q. I"m sorry, i1t takes us a minute sometimes to get
these things up. Here we go. Takes us a minute to get
these exhibits up.

MR. JOHNSON: Okay. Thank you. Could you
just blow that up a little bit so we could see the
graphic there.

BY MR. JOHNSON:

Q. And once the exhibit"s displayed here,

Mr. ElIlis, | just want to ask 1f you recognize i1t and
what 1t predicts. There we go. So do you recognize
this exhibit?

A. Yes -- well, | certainly recognize the map.
It"s a fairly commonly produced map or ones very much
similar to 1t.

Q. And my specific question relates to treaty tribe
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JOHNSON 7/ ELLIS

commercial fisheries. And based on this map, 1t"s my
understanding that those commercial fishery sites are
upriver of the Bonneville Dam; is that correct?

A Primarily. The tribes do have a small bank
fishery just below Bonneville Dam which at times can be
used for commercial purposes.

Q. Okay.

A. The Yakama Nation further does some commercial
fishing In some of its tributaries In this area on the
Washington side, and occasionally the Nez Perce tribe
has done a little bit of commercial fishing In the Snake
basin in the Snake River.

Q. But all of those locations are upriver of the
proposed Vancouver Energy terminal, correct?

A. Yes.

Q- Okay -

MR. JOHNSON: Thank you. Nothing further.

JUDGE NOBLE: Any cross -- any redirect?

MS. CARTER: No, I don"t have any.

JUDGE NOBLE: Council questions?

Mr. Snodgrass?

MR. SNODGRASS: Just a question making sure
I heard the wind speed on the river right. Did | hear
In August the average peak of the 24 -- of a day 1Is

13 miles an hour; i1s that right?
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THE WITNESS: Yeah, both -- 1n late June and
then the winds tend to -- 1t"s June, July and then
into -- yeah, into August as well, the peak daily winds
are about 13 miles an hour.

MR. SNODGRASS: How would that compare to
say Vancouver or here?

THE WITNESS: They would be substantially
higher because the -- there®s a lot of -- there®s a lot
of calmer days that go iInto that average In an area like
right around here. So those -- the daily peak winds,
you know, are more likely, at least iIn the Portland
area, to be, you know, on average they~"ll be down closer
to, you know, In the 5 to 10 range more likely.

MR. SNODGRASS: What would the average daily
peak be at Hood River iIn January or February?

THE WITNESS: The average -- the average
daily peak during that time iIs going to be -- I™m
thinking back to the charts that I got these from. |1
said 1t"s about a 40 percent chance of winds about
15 miles an hour. And so 1f an average iIs right about
that, 50 percent, 1t will be a little less, iIn probably
the 12-to-14 miles an hour range, something like that.

MR. SNODGRASS: Thank you.

JUDGE NOBLE: Mr. Stohr?

MR. STOHR: Good morning, Mr. Ellis. A
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couple of questions. First I wanted to follow up on
Mr. Johnson®s question in terms of the river and
tribal -- tribal rights. Would the tribes assume or
have the courts given any direction in terms of tribal
treaty rights for below Bonneville?

THE WITNESS: Again, not being an attorney,
111 give you my non-attorney answer, IS that our tribes
do not have adjudicated boundaries to their usual and
accustomed fishing areas, but our tribes do claim
substantial rights -- or substantial -- they claim
rights to a substantial area of the lower Columbia River
and maintain that they do, in fact, have rights to fish
In these areas. You know, as part of the comanagement
process, 1t"s been more efficient to work out management
agreements that get people to fisheries they desire, and
so that"s kind of been the way the tribes have gone with
that.

MR. STOHR: Another question having to do
with the Endangered Species Act. | didn"t hear you talk
about that too much. How many endangered stocks do we
have 1In the river and where do they -- where do they go?
Where do they live?

THE WITNESS: We have -- I believe i1t"s 12
different listed stocks of salmon and steelhead plus

smelt are listed as a threatened species. Green
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sturgeon in the lower Columbia River are listed as a
threatened species. And so there®s quite a number.

Some of these populations are quite small.
Some of them have actually fairly -- some of our -- some
of the individual groups of listed spring Chinook can
have actually very -- not only small population size,
but very narrow timing. So their timing in the spring
pretty much -- you know, most all those fishermen go
through In just a few weeks. And so they -- with these
very small groups of fish, anything that affects those
fish could affect a large portion of them in a small
amount of time. So, yes, the ESA concerns are a
significant concern that we all try and work around to,
you know, work on recovering these fish and -- while
still providing harvest opportunity on more abundant
groups, and so we have to work hard to control our
impacts on any of these listed groups.

MR. STOHR: Thank you.

JUDGE NOBLE: Mr. -- excuse me. Mr. Shafer
has a question.

MR. SHAFER: Mr. Ellis, thank you very much
for your testimony today.

One question, and I*m going to need to ask
for your forgiveness of my ignorance on this, but as a

source of income to the tribes, the fishing as a source
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of income, i1s 1t the primary source of income, IS It one
of several primary sources of income or would you say
It"s a secondary source of Income?

THE WITNESS: Of course not every single
tribal member fishes. But of our tribal -- but a
substantial portion of the tribal members do fish. And
of those -- of the tribal members who fish, most fishers
would gain a significant portion of their annual 1ncome
from fishing. Other jobs that they might do in the
offseason, oh, some of them, you know, like drive a
truck or -- you know, work in the logging industry or
things like that, those would be generally secondary
jobs, so fishing would be their main source of income.
And for many of our fishers 1t 1s their sole source of
income. And so we have, you know, a large number of
fishers who that"s about it. |If they don"t get to do
commercial fishing, they don"t make any money. And so
It"s a big deal, especially for tribal communities which
historically have had very high unemployment rates and
very high levels of poverty.

MR. SHAFER: Thank you.

JUDGE NOBLE: Mr. Lynch?

MR. LYNCH: Good morning. Thanks for your
testimony.

I was iInterested In a response you gave to
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Councilmember Stohr®s question, and you said that
there"s, for example, small spring Chinook run that have
small numbers and also a narrow window. We had some
testimony earlier iIn this proceeding where a witness
said, well, if there, In fact, Is an incident that
impacts fish, it probably wouldn®t affect the
population, and besides that, there are mitigation
measures that could be taken to help fish re-establish.
What are your thoughts if there was an iIncident on the
river that would, 1n fact, affect this run of small
spring Chinook?

THE WITNESS: So, again, depending on the
timing and the location, 1 would say that that -- that
that testimony would have been a very optimistic outlook
potentially because of the fact that -- one of the ways
we monitor this is with these small electronic tags.
They*"re RFID tags that put out an electronic signal and
we have monitoring projects for many wild populations of
fish. So you can look at their timing at the different
hydropower projects where these signals are picked up.
And In many cases, some of these very small upper
Columbia wild populations, the upper Columbia spring
Chinook, for instance, they“"re actually listed as an
endangered species, not simply a threatened species, as

Snake River Sockeye are. These fish can -- the large
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majority of these fish can pass Bonneville and other
projects within just a couple of weeks. And some of
these -- some of the spawning populations of some of
these very small tributary groups number sometimes in
the hundreds of fish. So you could have, under certain
scenarios, a -- really, a substantial portion of certain
spawning aggregates of fish in a very short time iIn a
very short -- In a narrow geographic area.

MR. LYNCH: What about the concept that
habitat improvements as mitigation could help
re-establish the population?

THE WITNESS: So habitat improvements are
something -- well, that the tribes are huge believers Iin
the benefits of doing these things, but the reality is
that the benefits of habitat improvements are very long
term and unfortunately sometimes kind of uncertain on
outlook. It takes an enormous effort to fix a habitat
to where 1t"s fully functioning as a good ecosystem
again. It"s very expensive. The benefits pay out over
decades sometimes, rather than right away. So 1t"s --
and for some of these populations of fish or small
groups of fish, subpopulations, you know, the risks of
low abundance in the short term could -- it might not
match up with the benefits of simply rushing to do more

habitat restoration than we"re already doing right now.
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MR. LYNCH: And my last question, you
haven®t mentioned bull trout, and | was just curious if
you could give us your thoughts about the populations of
bull trout on the Columbia and where they might be
located.

THE WITNESS: Yeah. So bull trout are a
species of -- 1t"s a rather large trout generally. They
spawn and rear generally in high mountain areas. They
really prefer pristine habitats, but they -- they have a
lifecycle sort of like salmon but not quite, In that
they migrate downstream and often rear in larger rivers,
including the mainstem of the Columbia, and then migrate
back up Into the tributaries to spawn and stuff. So
there are not large numbers of bull trout in the
Columbia mainstem, but they do occur there, and they are
a listed species as well, and they could also be
Iimpacted on these things because in the Columbia, they
are more -- when they are there, they®"re more of a
resident-type fish that are going to just be living and
rearing In the Columbia.

MR. LYNCH: Thank you.

JUDGE NOBLE: To my left, questions?

Mr. Siemann?

MR. SIEMANN: Good morning. You mentioned

that the smolts® survival i1s iIncreased by the speed of
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the river; i1s that correct?

THE WITNESS: That"s one of the factors,
yes. It"s a -- travel time is generally considered an
important factor in the smolts® survival.

MR. SIEMANN: Are there efforts to increase
the flow 1n the river that would increase the speed of
the river?

THE WITNESS: One of the management
practices that has helped generally increase travel time
Is the spring and summer spill program that®"s required
in the Columbia River. So spilling water over the dams
can help i1ncrease travel time. And then simply managing
the overall -- you know, we®"ve got reservoirs that go
clear up i1into Canada. And so there®"s an abundant --
well, there"s -- it"s not as much water as people want,
but there 1s -- there®s a large number of, shall we say,
levers that you could pull at different reservoirs to
funnel more water down during the time when smolts are
Iin the water. So i1t"s a factor of several different
management practices, but certainly the spill program is
associated with improved travel times and better smolts
survival.

MR. SIEMANN: And what I"m trying to get at
Is, this i1s sort of in some ways unrelated to your

testimony, but the speed of the river at the Vancouver
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1| Energy terminal, there®s been some discussion about

2| booms. And so I"m sort of curious, does this translate
3 Into the speed of the river at that site and efforts --
4| what I"m wondering about is are efforts to increase flow
5| Tfor salmon likely to increase the speed of the river at
6 | the Vancouver Energy site?

7 THE WITNESS: You know, 1"m afraid 1"m not a
8 | hydrologist, and so that question i1s probably a little

9| bit beyond my level of expertise.

10 MR. SIEMANN: Fair enough. All right.

11 | Well, thank you very much.

12 JUDGE NOBLE: Other questions, to my left?
13 MR. MOSS: 1 do.

14 JUDGE NOBLE: Mr. Moss?

15 MR. MOSS: Good morning. We heard some

16 | testimony earlier In this proceeding to the effect that
17 | were a tribal fishery disrupted by the event of an oil

18 | spill, that the tribal fishers could simply move to

19 | another location. 1 would like to hear what you think
20 | of that testimony.

21 THE WITNESS: So I -- again, 1 would say

22 | that that i1s a simplification of the reality. So, you

23 | know, clearly in the map shown on the screen, there-s,

24 | you know, 150-some miles of river that the tribes are

25 | fishing in. So, yeah, in theory you could, you know,
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fish someplace else. But the reality, again, is that
with the systems that the tribes have in place,
certainly you can"t readily pick up your fishing
platform and move it without a great deal of work. But
with our system of registered sites and i1If not
registered at least they are kind of considered family
property at these geographic locations. So if | were a
tribal fisher, 1 couldn®t just readily pack up and move
someplace else because | would likely be 1In somebody
else"s spot or 1 would be In a spot that would simply
not be -- have the same quality of fishing as the spot
that I was 1In.

So the risk of displacement is -- i1t iIs --
it 1s real, and depending again on where an event would
happen and possibly when, 1t would not be a really easy
thing for fishers just to pack up and move to some other
place.

And the other, you know, aspect of this iIs
1T we had a big spill, i1t could really seriously damage
our ability to market commercial fish. The public
perception of fish from a -- you know, from, you know,
an area that they"re looking at the news footage of, you
know, oil leaking out of something, could be quite
devastating to the ability to actually -- you know, even

iIT you had a -- had a place to fish, you might not be
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able to sell the fish you caught.

MR. MOSS: Thank you.

JUDGE NOBLE: Any other questions from the
council?

With regard, Mr. Ellis, to your last answer
and In a previous answer where you talked about usual
and accustomed places, do you know 1f the tribes that
you work with consider the family locations that are
customary as any limitation on tribal i1deas about usual
and accustomed places?

THE WITNESS: No, not really. Because
the -- while, again, an individual family may claim a
certain site or group of sites for their particular --
their family, you know, the tribes, of course, have lots
and lots of families, and In many of these families, you
know, their oral histories had them migrating around in
much wider areas than they currently kind of are. You
know, they -- historically, the tribes had access to all
kinds of areas where different family groups or at
different times of the year they"d be able to access,
but -- but, yeah, they -- 1t wouldn"t really be the same
thing to say that just because a family only has access
to certain sites right now, that their tribe as an
ancestral group didn"t have and doesn"t still have

access to a very large area.
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CARTER / ELLIS

JUDGE NOBLE: Thank you.
Any questions based upon council questions?
MR. JOHNSON: No, Your Honor.
MS. CARTER: Yes, actually, 1 have quite a
few.
REDIRECT EXAMINATION
BY MS. CARTER:

Q. First, 1 wanted to clarify something. You said
that spill iIncreases travel time, but you meant
decreases travel time, correct?

A. Yeah. No, | meant to -- yeah. | meant to say
It Increases the speed at which they get downstream.
So, yeah, decreased travel time.

Q. I jJust wanted to clear that for the record.

A. Thank you.

Q. Based on your response to Mr. Lynch, you were
talking about different populations that could be
detrimentally affected. Would that also apply to
lamprey?

A. Yes. So we have extremely depressed populations
of lamprey, especially iIn the upriver areas. There"s
very small populations In the Snake Basin, the Umatilla,
the Yakima and Deschutes, but the lamprey don®"t -- they
don"t -- they don"t key in on their home area quite to

the same degree of -- that salmon do. Salmon have a
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CARTER / ELLIS

fairly high degree of fidelity to their -- the stream
where they were born. Lamprey less so. But just simply
due to the very small numbers of fish going back to
certain areas, you know, i1t -- a spill could be very
problematic. With the lamprey iIn the Deschutes, you
have railroad tracks going into the Deschutes and to my
understanding they do haul oil up and down the Deschutes
River, and 1T there were a spill In the Deschutes,
there®s just a very, very small number of lamprey in the
Deschutes, and they could be really severely affected.

Q. Well, on that question -- elaborating question,
In this map, would -- from your understanding would unit
trains full of crude transit along this Zone 6 fishery
area?

A. Yes. | -- well, I -- from the air, | have seen
what 1 believe to be o1l trains on both sides of the
river on a fairly regular basis. They seem to be fairly
easy to spot from the air because, at least my
understanding i1s the oil trains -- 1t"s pretty much just
oil cars, the engine usually 1s separated from the car
by a -- they usually put a hopper car or two between the
engines and the tanker cars, but there are long strings
of black cars. 1"ve seen them on both sides of the
river, you know, on a fairly regular basis.

Q. So 1T there was a spill, would i1t be possible to
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lose a generation of fish from a spill?

MR. JOHNSON: Objection. Your Honor, first
of all, this i1s going beyond the scope of the council®s
questions. And secondly, 1t"s getting beyond the scope
of this witness® qualifications as an expert.

JUDGE NOBLE: Overruled.

You may answer .

A. So because most salmon species have a
wide-ranging lifecycle in that they"re -- the adult
returns come from a series of ages, they don"t all
return at the same age, coho less so, but the other
species tend to have a variety of age classes, I1t"s
unlikely that you would wipe out a -- an entire
population. But, again, since some of these -- some of
these populations are small, 1T a certain age class of
fish were heavily impacted, it could -- it could take a
population group quite a while to recover from that
disruption and that could be a real negative thing.

BY MS. CARTER:

Q. And finally, Mr. Stohr asked about the ESA list
of species. Do all of these species on the ESA list of
species, do they transit down through the lower river
past this facility that would be located in Vancouver?

A. Yes. Well, so they"re -- some of the listed

groups have populations in tributaries downstream from
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CARTER / ELLIS

the proposed terminal site. And so those ones, you
know, they would just be iIn the downstream areas, but
all of the rest of them would have to migrate down -- up
and down past this terminal.

MS. CARTER: Thank you. No further
questions.

JUDGE NOBLE: Thank you, Mr. Ellis, for your
testimony. You are excused as a witness.

THE WITNESS: Thank you.

JUDGE NOBLE: We have just 15 minutes until
noontime. Can | ask about the next witness, whether we
could get started with that witness?

MR. HALL: Your Honor, Brent Hall on behalf
of the Confederated Tribes of the Umatilla Indian
Reservation. Our next witness 1s Ms. Kat Brigham. 1 do
not believe her testimony will be that long. 1 think we
could get most of the way through optimistically.

JUDGE NOBLE: Good. Let"s start it.

MR. HALL: So the tribe will call Ms. Kat
Brigham. There she 1s.

JUDGE NOBLE: Ms. Brigham, could you raise
your right hand, please.

(Witness sworn.)

JUDGE NOBLE: Thank you. Please be seated.
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1 KATHRYN BRIGHAM,

2 having been first duly sworn,

3 testified as follows:

4 DIRECT EXAMINATION

5| BY MR. HALL:

6 Q. Ms. Brigham, could you state your name and spell
7 it for the record.

8 A. My name i1s Kathryn Brigham, K-a-t-h-r-y-n,

9| Brigham, B-r-i-g-h-a-m.

10 Q- Thank you, Kat. 1"m going to start with the

11 | same comment we start with every witness In this

12 | proceeding. We have a court reporter taking down your
13 | testimony. So to the extent you can speak slowly, |
14 | think that will help all of us.

15 A. Okay.

16 Q. Kat, did you file written direct testimony iIn
17 | this proceeding?

18 A Yes, 1 did.

19 Q. And do you adopt that testimony under oath

20 | today?

21 A. Yes, | do.
22 Q. Can you briefly summarize your qualifications?
23 A. Well, 1 was appointed to the Confederated Tribes

24 of the Umatilla Indian Reservation®s Fish and Wildlife

25 | Commission in August of 1976. Slow down. Okay. All
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right.

I have been i1nvolved i1In fish issues up until
December of 2015. | was a Fish and Wildlife Commission
member and an elected official for the Confederated
Tribes. | attended a number of fish issue meetings,
such as the Columbia River Inter-Tribal Fish Commission,
the Pacific Salmon Commission, the North Falcon

Fisheries Management Council meetings that occurred, and
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I was a policy member to the US v Oregon process.
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And during that time frame, | met a lot of

11 | people. One of the ones 1 really -- we really enjoyed
12 | working together with was Billy Frank, Jr. He was the
13 | chairman of the Northwest Indian Fish Commission. And
14 | one of the things we talked about and how we need to be
15 | working together was because we all agreed that this was
16 | all Indian country at one time. But we still have a

17 | place 1n the Pacific Northwest for Pacific salmon. And
18 | so we got together in 2008 and we developed a brochure
19 | that was brought back to Washington, D.C. to educate and
20 | to let federal agencies know how important salmon is to
21 | the Pacific Northwest.

22 We were really pleased with that brochure, and
23| so In 2012 we did the same thing, only this time we were
24 | able to bring in three additional commissions from the

25 Great Lakes area. So we had five commissions who were
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talking about the importance of salmon to our way of
life, our future and our history.

So salmon is important and i1t"s part of our
culture, part of today and part of the next seven
generations and beyond. And as tribal leaders and
tribal people, we have been taught more than once to
talk about and think about our next seven generations.

One of the things that my grandfather said was that you
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fight real hard for today, but not at the expense of
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your children, your children®s children and their

11 | children. That"s why we talk about the next seven

12 | generations and beyond.

13 And as part of this process we went to

14 | Washington, D.C. I would say more than one -- it

15 | averaged out about once a year, where we would go to

16 | Washington, D.C. to talk about the importance of salmon,
17 | what the tribes were doing and testified at a number of
18 | different hearings.

19 Q. Thank you, Kat. That"s once a year going back
20| to D.C. for the last 40 years?

21 A. Yes.

22 Q. Thank you. Now, you mentioned you"ve been

23 involved on fish issues since December 2015. You didn*t
24 | stop Fishing 1n December 20157?

25 A. No, those are -- that was as an elected
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official. I married my husband in 1965, and he"s a
commercial fisherman on the Columbia River, and 1 have
been fishing on the Columbia River since then. In the
beginning I fished on a regular basis, but once 1 got on
as an elected official, 1t was off and on, but I was
very lucky 1 was able to go fishing last week on the
Columbia River. And so i1t"s something we still do as a

family and 1t keeps us together. And I think i1t"s also
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important for you to know -- 1 know you were asking
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questions about families.

11 The Brigham family and many other tribal

12 | families have been fishing on the Columbia River from

13 | generation to generation. And as our family, we have

14 | currently four generations in our family who are

15 | fishing. My great-grandson was able to go fishing last
16 | year and is looking forward to fishing this year and

17 | next year. And one of the questions he asked me was, IS
18 | my children going to be able to fish? 1 said,

19 | hopefully, yes, so you"ll be able to teach your children
20 | and their children that this i1s something we"ve been

21 | doing from generation to generation.

22 Q. Thank you, Kat. |1 would like to move into the
23 rebuttal portion of your testimony today. Have you had
24 | the opportunity to review the prefiled testimony of

25 Brian Carrico?
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A Yes, | have. And I have three concerns. One 1is
the timing In which we started fishing, the second is
the area 1n which we were fishing and the third i1s the
safety risks. So I"1l go to the first one, to the
timing. It kind of sounds like we started in 1977
fishing In the Columbia River. Actually we"ve been
fishing on the Columbia River since time immemorial.
Like I said earlier, this is four generations -- not
counting, you know, my father -- my husband, my
daughter, my grandson and my great-grandson. That"s
just four generations. And before then there was
several generations before then. And so we"ve been
fishing on the Columbia River for a very long time, for
generations.

The other one is the area in which we fish.
There was some discussion about the Zone 6 area. Yes,
that"s a Zone 6 area which we have a commercial fishery,
but at the same time, like 1 said earlier, when Billy
Frank and 1 were talking about 1t, this was all Indian
country at one time and we used to travel and fish all
over the Pacific Northwest. We have fishing rights that
go down to the mouth and up iInto the tributaries of the
Columbia River. Right now we are even having annual
trips up to Montana to go hunting for Buffalo. So our

travel as tribal people has been over the Pacific
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Northwest quite a bit. So to say that we were just
fishing In Zone 6 i1s not accurate at all.

Q. I think the third one was the potential 1mpacts
from rail traffic.

A. Yes, the third impact was safety risk. 1 read
that and my thought i1s, you know, he®"s i1dentified some
crossing areas. Well, 1™m just going to give myself as
an example. My daughter and | were fishing, and we went
and drove up | -- Highway 14, we pulled off the road, we
parked our pickup and we walked over the tracks.

There®s no path. The path across that 1s one we made.
And so 1t"s -- and we went down to fish off of our
platform. And 1 know for a fact that we are one example
of people going over tracks, and 1t"s not because
there®s a road there or a path there; i1t"s because
that"s where we"re going to go cross to go to our
fishing platforms along the side of the river. So
there"s a lot of areas that are not necessarily on the
map that shows where we have been going across the
tracks to go fishing along the Columbia River.

The other thing is the safety. | guess just
within my family alone -- 1 didn"t think 1 would cry.

Q. Take your time, Kat.

A. I"m sorry. Just within my family alone, I%ve

lost three members to the railroad crossing and all of
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them were fishermen and i1t was In the spring of each
year. | lost a nephew. He was a very young man and he
was coming back to the in-lieu site after fishing, and
later lost his sister, and that was iIn 2006. And then
in 2008, lost my niece, who was also fishing along the
Columbia River. Then in 2010, 1 lost my cousin, who was
fishing up at Alderdale, and he was crossing the tracks

with his boat and trailer and he got hit by the train as
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well.
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And so when you talk about the safety risks

11 | of -- to tribal people, I think 1t"s much higher than

12 | what i1s actually stated there. Because we cross those
13 | tracks on a regular basis to get to those fishing sites.
14 | And the other thing too i1s we have talked to each other
15 | about saying why didn"t you hear the trains, and it"s

16 | because of the wind and, you know, things like that,

17| that you don"t -- and the train coming around the bend
18 | that you don"t necessarily hear those things. So the

19 | risk 1s high. [It"s not something that 1s -- that just
20 | because we"ve got a guard that keeps us from crossing

21 | the tracks doesn"t mean that"s where we"re going to

22 | cCross.

23 Q.- Kat, I"m sorry to ask you one more question on
24 | this topic. Can you tell the council whether the cousin

25 | you lost In 2010 near Alderdale was crossing at a grade
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or somewhere off the road?

A. He was crossing on Alderdale. He was going
across the area -- 1 don"t think they had a crossing at
that time, and so he was just crossing the tracks to
go -- bring his fish home. Because | think 1t was the
end of the season.

Q. And, Kat, when you say "Alderdale,' that"s the
Alderdale i1n-lieu site?

A. Yes, 1t"s up there on the John Lake Pool.

Q. Thank you. Kat, let"s move on.

A. Okay .

Q. Let"s talk about the testimony of Dr. Elliott
Taylor. Have you had a chance to review that testimony?
A. Yes, | have. And, again, | have two concerns.
One was that the -- I mean, i1f water were to spill —- 1t
was more likely to spill on land than in water. And so

out of curiosity yesterday, | drove from -- I"m from
Pendleton, Oregon. And so | drove across the river just
below McNary Dam, and | came down into Vancouver. And
in coming down here, 1 i1dentified three different -- 23
sites where a railroad i1s actually crossing the water or
the railroad track is -- has water on both sides because
of a pond or -- you know, that®"s been created by the
railroad tracks going along the Columbia River. And so

the tracks are right along the Columbia River and
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they"re -- 1f you get -- the sand didn"t make them stay
there. These are huge rocks that were brought there.
So 1T the oils were to occur -- spill were to occur, the
rocks will not absorb them. They would go into the
water.

And then the other thing would be the water
itself, a long time ago, when my husband and I first

started fishing, we were able to put our nets in on
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Monday and pull them out on Friday without a lot of
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vegetation on i1t. And as Stuart was talking about, now
11 | we have to take our nets out and some places we"re lucky
12 | that we can leave them iIn. It"s not -- we can shake

13 | them out, the nets out, and remove the vegetation. But
14 in other places, we have to take the nets out every

15| morning while we"re pulling our gear, bring them to

16 | shore and use the power wash to clean those nets out so
17 | they"re fishable so that we can catch fish i1n the

18 | evening.

19 Q. And, Kat, what do you think this vegetation

20 | means for some of the conclusions Dr. Taylor drew about
21 | o1l and water?

22 A. I don"t think 1t"s going to move very fast. |
23 | think, you know, the vegetation in the Columbia River
24 | has grown substantially. 1 can tell you from some of

25 | the fTishing experiences, sometimes we"ve caught more
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seaweed than fish. We"ve got a boat load of seaweed and
very few fish. So the vegetation in the Columbia River
has grown considerably.

Q.- Kat, 1 think you mentioned you went fishing last
week.

A. Yes, | did.

Q. And did you see vegetation In the water at that
time?
A. Yes, 1 did.
Q. And --
MR. HALL: [I"m laying a foundation, Your
Honor .
BY MR. HALL:

Q. And did you take pictures?

A Yes, | did.

Q. Thank you.

MR. HALL: Ms. Mastro, could you bring up
Exhibit 5330-1 TRB, please. Thank you, Ms. Mastro.
BY MR. HALL:

Q. Kat, do you recognize this picture?

A. This 1s a picture of my daughter putting out the
net after we"ve washed i1t, power washed 1t. 1It"s going
out In the evening so we can run i1t the following day.

Q.- Thank you.

MR. HALL: Your Honor, the tribes would move
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1| to enter Exhibit 5330-1 into evidence.

2 JUDGE NOBLE: 1Is there any objection?

3 MR. JOHNSON: No objection.

4 JUDGE NOBLE: 5331 [sic] will be admitted.
5 MR. HALL: Thank you. Ms. Mastro, can you
6| go to 5330-2, please.

7 BY MR. HALL:

8 Q- Kat, do you recognize this photo?

9 A. Yes, | do. This is a picture, again, of my

10 | daughter Terry and then my grandson Brigham. They"re

11 | running the gear. And this is one of the nets that

12| we"re able to keep out at night, but at the same time

13 | while we"re running the gear -- you can"t see i1t, my

14 | grandson has his hand up like this, but in his hand is a
15 | stick that he"s weeding the net with to clean the net.
16 | And then my daughter -- and then you®"ll see on the side
17 | of the boat, the black marks, that®"s where the algae“s
18 | falling from his shaking and moving the net, and then my
19 | daughter Terry is also shaking the net as i1t"s going

20 | out, to try to remove the vegetation from the net so it
21 | can be fishable in the evening.

22 Q. And, Kat, does this activity they are doing with
23 | the net always clean the net so that you can keep

24 | fishing 1t?

25 A. Always. This is -- 1 don"t have an all-girl
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crew anymore, but 1 used to. 1 was -- as they said --
not the chief, but I was the head of the crew and 1 had
my daughters. 1 have three daughters and my sister, and
all of us were fishing on the Columbia River. But one
of the things we always made sure that happened was when
these nets were pulled, we pulled out all of the
vegetation that we could. And one of my daughters

says -- used to tell me, we had to pull every morsel.
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That was just to be able to get the nets clean so that
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they would be able to catch fish.

11 Q. Kat, 1"m going to try one more time. Do you

12 | ever have to do anything else than what they"re doing to
13 | get the nets cleaned?

14 A. Power wash them. Yes. We have power washed our
15| nets to keep them clean. And like I said earlier, when

16 | we power wash them, we pull nets and the fish in at the

17| same time, and then we take the nets out and bring them

18 | to shore and get a power washer to wash them. And we

19 | pull -- as we"re pulling the net out of the boat, we"ll

20 | pull the net out and somebody will stand there and power
21 | wash the net as i1t"s being pulled out and then it

22| will -- the net will fall onto the ground, and then once
23| we"ve got it ready to go out, then we put the clean net
24 | back onto the boat so that i1t can go back out onto the

25 river.
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JUDGE NOBLE: Mr. Hall, 1 think -- I"m not
sure, but i1t seems like there"s a numbering issue with
these exhibits. | think it"s 5530, photograph 1 and
photograph 2.

MR. HALL: You are right, Your Honor, and 1
just realized -- 1 didn"t remember that"s the numbering
protocol being used In this proceeding. So | think
having -- have Ms. Brigham talk about these two photos,
now I*11 offer Exhibit 5330 into evidence.

JUDGE NOBLE: Correct. 5330 i1s admitted and
It consists of two photographs. So I don®"t think there
Is a 53317

MR. HALL: That is correct, Your Honor.

JUDGE NOBLE: Change that.

MR. HALL: I have one more question of
Ms. Brigham, Your Honor.

BY MR. HALL:

Q. How many generations are on this boat?

A. Four. My husband, our three -- my husband, my
daughter and my grandson.

MR. HALL: Thank you. No further questions
at this time, Your Honor.

JUDGE NOBLE: Cross-examination of
Ms. Brigham?

MR. JOHNSON: No questions from me.
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JUDGE NOBLE: Council questions?

Mr. Stohr?

MR. STOHR: Thank you, Ms. Brigham. We"ve
talked quite a bit about harvests, and a little bit
about comanagement, et cetera, but I"m interested iIn
your view as a tribal leader on the habitat issue and
how you think that issue might relate to our decision
about this facility.

THE WITNESS: Well, as Stuart stated, you
know, we view habitat as a very iImportant part of
rebuilding salmon. And he"s right, 1In that it takes a
while for salmon to rebuild there, but there®s also many
other benefits for the habitat. When we rebuild,
protect and restore the habitat, not only are we
rebuilding that habitat for salmon, but we"re also
creating cleaner water, cooler water. We"re also
creating the habitat for the trees to have the air, you
know, cleaner.

So we view the habitat as something that is
very important. |In fact, one of the things that we have
been taught prior to the treaty, i1s that we have to take
care of the land so the land can take care of you. |If
you don"t take care of the land, where are you going to
go?

And so we have been working on rebuilding
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the habitat for generations so that we can have the land
in which we live on that we love and want our future
children -- future generations to live on. Because |
don®"t think any of us are going away. | do know that,
you know, on the Hanford, this was an area that was a
tribal area, but we had to move from there. But 1 also
know that non-Indians lived there, and nobody can live
there now. And so that"s what we"re trying to prevent.

MR. STOHR: Thank you.

JUDGE NOBLE: Any other questions, to my
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11 | right? To my left?

12 Mr. Rossman.

13 MR. ROSSMAN: Thank you for traveling and
14 | for your testimony today.

15 You had mentioned In your testimony most
16 recently working with tribes iIn the Great Lakes area on
17 | the salmon brochure; i1s that right?

18 THE WITNESS: VYes.

19 MR. ROSSMAN: Do you know 1f those tribes
20 | have a similar reservation of rights to take fish at
21 | their usual and accustomed places?

22 THE WITNESS: Some of them do. And i1t"s
23 | just like what Stuart was talking about, some tribe --
24 | well, there are over 500 tribes in the United States.

25 | And some of them have a treaty where the treaty
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guarantees us the right to go fishing, hunting, all of
those types of things. Some of them have executive
orders and some terms have been terminated and then
restored. But all of the -- our first foods, our
traditional foods, are something that we all work to
protect and restore.

MR. ROSSMAN: Thank you.

THE WITNESS: You"re welcome.

JUDGE NOBLE: Before we go, Ms. Brigham, |
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have a question. Could you tell the council what -- of
11 | what importance -- the salmon and other fish that you
12 | take, of what iImportance are they to you, your family
13 | and your tribal members?

14 THE WITNESS: The importance of salmon 1is
15| part of our history. 1 mean, we have stories about how

16 | we have fished on the Columbia River. So i1t"s part of

17 | our history, part of our future today -- operations
18 | today. I mean, it"s our way of life. 1 mean -- and
19 | just -- just like I said, I"m one example of a family

20 | that fishes. But out of our family, all of us fish, all
21 | of us take care of the fish, all of us are planning for
22 | the future and all of us live off of that fishing

23 income.

24 In fact, because of the tribes working with

25 the states to rebuild salmon runs, we -- we"re one of
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the successful families, and we have just opened up what
we call Brigham Fish Market in Cascade Locks two years
ago. |If we hadn"t had fish as part of our Income or
part of our livelihood, this would not be possible; but
at the same time we are also like some of the fishermen
that Stuart talked about, over the bank sets. That"s
how we made our living. And the process is that we have
ceremonial fish Ffirst, where we have our traditional
gatherings to share the salmon, and then the subsistence
fish, where we catch fish for ourselves and for our
families and for other tribal people, and then the
commercial.

So subsistence is generally in the spring,
and then the summer -- or ceremonial i1s generally iIn the
spring where we catch all our fish to put i1t away for
traditional reasons. And then for -- then the summer 1s
subsistence and then the fall 1s the commercial. And
that"s when we -- that"s why the big difference i1n the
nets, but 1t"s a very important part of our livelihood.

JUDGE NOBLE: You mentioned the ceremonial
importance as well. Could you explain to the council
briefly about the cultural importance of salmon annual
fish.

THE WITNESS: Annually, we have ceremonies

for salmon. I mean, each tribe has what we"d call a --
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1| well, there"s a Salmon Feast on the Columbia River which
2 i1Is held, we like to say, generally the first weekend iIn
3| April, but 1t"s when the salmon come. And then i1t"s the
4 | Root Feast and the Huckleberries -- oh, 1 forgot our

5| Celery Feast i1s In February, but all of those feasts are
6| where we are giving thanks to our food returning, but we
7| also are sharing that food with our community for it

8 | coming back.

9 But ceremonial i1s not only for the first

10 | foods returning, but ceremonies are for weddings, for

11 | namegivings, tribal members receiving their Indian name,
12 | and then also for services and rejoinings. Because once
13| you“ve lost a family member, you®"re not supposed to

14 | participate 1In activities for a year, and then generally
15 | within a year, or up to a year, people will rejoin so

16 | they can participate in traditional activities again.

17 JUDGE NOBLE: And are you familiar with the
18 | term "first foods,"™ 1 think i1t 1s?

19 THE WITNESS: Yeah, yeah.

20 JUDGE NOBLE: Could you -- 1s salmon part of
21 | that concept?

22 THE WITNESS: It is very much. Our first

23 | foods are water, salmon, big game, roots and berries.
24 | For the Umatilla tribe, we"ve taken a whole different

25 | approach on planning for our first foods, In that we are
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now looking at our Department of Natural Resources,
where when they look at land management for grazing, for
hunting, they look at what impacts 1t has to our salmon
and to our big game.

And then for our planning department, which
IS the zoning part and for grazing, those types of
things, they look at the iImpacts to our salmon and our

big game and our roots and berries.
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So our fTirst foods are things that are very
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important to us. In fact, our treaty of 1855 would not
11 | have been signed 1f 1t hadn"t been guaranteed access to
12 | our first foods so that we can practice our culture,

13 | continue our way of life and plan for the future.

14 JUDGE NOBLE: Thank you, Ms. Brigham.

15 Questions based upon council gquestions?

16 MR. JOHNSON: None, Your Honor.

17 MR. HALL: No further questions, Your Honor.
18 | Thank you.

19 JUDGE NOBLE: Ms. Brigham, thank you very
20 | much for your testimony. You are excused as a witness.
21 THE WITNESS: Thank you. And I apologize
22 | for being emotional, but 1 didn"t expect it.

23 JUDGE NOBLE: Not necessary. Thank you.

24 All right. Am I understanding correct that

25| we have a 1:00 phone call?
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HALL / HUBER

your right hand, please.

(Witness sworn.)

JUDGE NOBLE: Thank you. Please proceed,
Mr. Hall.

MR. HALL: Thank you, Your Honor.

AUDIE HUBER,
having been first duly sworn,
testified as follows:
DIRECT EXAMINATION

BY MR. HALL:

Q. Audie, could you state your name and spell it
for the record, please.

A. My name i1s Audie Huber, A-u-d-i-e H-u-b-e-r.

Q. Thank you. And, Audie, 1"ve known you for a
number of years. You are the fastest speaker | have
ever met. And so for this proceeding, we"re going to
work -- and we might need you to slow down for the court
reporter. Thank you.

A. Glad to see that the person with the
tranquilizer dart in the back of the room iIs not
necessary.

Q. Audie, did you file written direct testimony iIn
this proceeding?

A. Yes, 1 did.

Q. Thank you. And do you have any clarification to
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that testimony?

A. Yes. | would like to clarify that in my
testimony 1 identified that there was an incident where
a rock had rolled down a hill and struck a train causing
a diesel leak. Further review of documents indicate
that the rock had rolled down the hill, was on the
tracks and struck by the train causing the diesel spill.
The remainder of the facts were -- remain the same. The
train drove on and spilled over several miles.

Q. Thank you. So with that clarification, do you
adopt your testimony under oath today?

A. Yes, 1 do.

Q. Thank you. Audie, are you an enrolled tribal
member?
A. Yes. [I"m a member -- an enrolled member of the

Quinault Indian Nation.

Q.- Thank you. Could you briefly outline your
qualifications.

A. I am currently -- 1 should start over. 1 began
work 1n -- at the Confederated Tribes of the Umatilla
Indian Reservation after my first year of law school 1In
the summer of 1995. At that time, I interned in the
cultural resources protection program as a policy
analyst. |1 worked closely with the archaeological

staff. | worked there the following two summers, the
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summer of "96 and the summer of "97. After | graduated
law school 1n 1998, 1 began work as a policy analyst iIn
cultural resources program. |1 -- shortly thereafter, |1
assumed the position of acting deputy director of DNR,
and two years after that, | became iIntergovernmental
affairs manager, where | work closely with our
ecological resource staff on cultural resources and
treaty rights protection issues.

Q. Thank you, Audie. How has your work with the
tribes for the last almost 20 years dealt with
archaeological cultural resource and treaty rights
Issues?

A. Well, I work with a number of federal agencies,
making sure that the tribes” treaty rights and cultural
resources are protected. | review projects with
federal, state and private entities and evaluate whether
treaty rights and cultural resources will be 1mpacted
and then work on ways to mitigate those impacts.

Q. Thank you. Are cultural resource and treaty
right issues closely interconnected?

A. Yes. Treaty rights are the exercise of rights
that the tribes have had since time immemorial.
Cultural resources, the archaeological sites, are
associated with those archaeological -- with those

treaty rights.
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The archaeological sites are usually associated
with the gathering of food because people need to eat.
So you"ll find a lot of archaeological sites -- sorry, |
will slow down. So you®"ll find a lot of archaeological
sites associated with hunting, fishing and gathering
locations, as well as other cultural uses.

Q. Thank you, Audie. Have you had much interaction

with the railroads that have tracks along both sides of

© 00 N o o b~ W DN

the Columbia River?
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o

A. Yes. |1"ve worked extensively with Union Pacific
11 | Railroad, as well as working with Burlington Northern,
12| on -- to a lesser extent. |I"ve worked on a variety of
13 | permit review projects of railroad developments, both on
14 | the Columbia and on reservations. |1"ve worked on

15 | habitat restoration projects, treaty right access

16 issues, spill response and spill response planning.

17 Let"s see. |1 think that more or less covers it.
18 Q. Okay. Thank you.
19 A. Oh, actually 1 also worked with the Federal

20 | Railroad Administration, meeting with them and

21 | corresponding with them regarding regulation of

22 | railroads.

23 Q. Thank you. Audie, have you reviewed anyone
24 | else"s testimony in this proceeding?

25 A. Yes. | reviewed Jo Reese"s testimony.
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Q. And do you have any observations about her
testimony you would like to share with the council?

A. Yes. In reviewing her testimony, | was struck
at how little mention there was of archaeological
resources along the Columbia River. The testimony
itself made a distinction between archaeological
resources and historic resources. It mentioned twice
that she had reviewed historical resources in Washington
but had reviewed historic and archaeological resources
In Oregon. This struck me because along the river,
along the Columbia, 1s some of the most dense
archaeological sites i1n Washington and in Oregon,
specifically, Celilo and Wishram are one of the most --
longest, continuously occupied sites iIn the northwest iIn
America at over 10,000 years.

Q. Thank you. Do these archaeological sites extend
beyond Wishram and Celilo along the Columbia River?

A Yes. This was a -- this was --

MR. JOHNSON: Objection, Your Honor. [I™m
sorry. Your Honor, the scope of this testimony goes
beyond -- certainly beyond the scope of Mr. Huber®s
testimony in his prefiled testimony, as well as the
statement of his qualifications regarding archaeological
resources, to which there was no foundation for his

expertise provided related to archaeological resources.
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MR. HALL: Your Honor, may | respond?

JUDGE NOBLE: Yes, please respond.

MR. HALL: Thank you, Your Honor. |IT I
heard Mr. Audie -- Mr. Huber correct, and we can have i1t
read back, I think he"s testified that for the last
almost 20 years, he"s worked with the archaeological
staff at the Columbia River regarding projects --
regarding protecting treaty right resources, cultural
resources, from Impacts of projects that might disturb
these archaeological sites.

And this Is -- as far as going beyond the
scope of his prefiled testimony, I"m sorry if this
wasn"t clear, this is rebuttal testimony to the prefiled
direct testimony of Ms. Jo Reese.

JUDGE NOBLE: I will allow the testimony.
And as far as foundation, 1 find that this witness has
sufficient foundation, based upon his experience and
education, to testify iIn accordance with the questions
that have been asked so far.

MR. JOHNSON: Your Honor, i1f I may, just to
preserve, again, latitude in our rebuttal case to call
witnesses now iIn response to this testimony. We decided
not to call our witness related to this because there
was no prefiled testimony from the other side. And so

now that they"re presenting testimony with regard to
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these i1ssues, we would ask for latitude iIn our rebuttal
case to respond.

JUDGE NOBLE: Thank you, Mr. Johnson.
Latitude 1s In the nature of rebuttal testimony because
It"s necessary to be able to respond. So, yes, you"ll
have such latitude. Hopefully 1t won"t take up too much
time.

MR. JOHNSON: Well, we know we have two days
to get i1t done.

JUDGE NOBLE: Thank you.

Please proceed, Mr. Hall.

MR. HALL: Thank you, Your Honor.
BY MR. HALL:

Q. So, Audie, how many of these recorded
archaeological sites are there along the Columbia River
near the rail lines?

A. There are thousands of sites up and down the
Columbia River. For instance, in Klickitat County,
there are over 500 sites that have been recorded within
a half mile of the Burlington Northern line.

Q. Audie, In paragraph 11 of her testimony,

Ms. Reese discusses her company®s effort to compile map
books of archaeological and historic resources for the
rail transportation corridor. Do you have any comment

on those map books?
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A. Yes. | reviewed those maps. Those maps have a
half-mile buffer around the Burlington Northern line,
yet only i1dentified 44 sites within a half mile of the
BNSF line. Additionally, they reference historic
resources, once again creating uncertainty about whether
they considered archaeological resources.

My own research and work with our staff have
identified on an order of magnitude more archaeological
sites In that particular area. Like 1 said, Klickitat
County area -- the area along here contains Silo
Village, one of the most -- longest most continuously
occupied sites in North America. It"s 10,000 years of
occupancy. You would expect to find much more
archaeological materials and recorded sites in
association with that.

Q. So, Audie, just for clarity"s sake, when you say
the report only i1dentified -- when you say Ms. Reese®s
work only i1dentified 44 sites, are you talking about a
specific county?

A. Yes. In Klickitat County.

Q. And --
A. I just used that word.
Q- Okay. And can you remind us how many sites

you“ve identified in Klickitat County?

A. Around 550 within a half mile of the Burlington
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Northern line.

Q. Do you have any thoughts on the difference
between the numbers?

A I really can"t tell. Like I said, in her
prefiled testimony, she indicated that she looked at
historic resources on the Washington side and historic
and archaeological resources on the Oregon side. Did 1

say that backwards?

Q. No.
A. Okay. There are various possibilities of why
only -- there are only 44 sites, including only looking

at eligible sites i1n Klickitat County, there are only
about 40 sites that have been determined formally
eligible for the National Register of Historic Places In
the Washington Heritage Register, but I can only
speculate. All | have are the numbers that were in the
report. The methodology was extremely unclear.

Q. Thank you, Audie. Do you have any other
observations regarding Ms. Reese®"s testimony?

A. Yes. In paragraph 16, 1 believe i1t was, the
last paragraph in her prefiled testimony, it indicated
that she believed that normal operations of the railroad
would not 1mpact archaeological or historic resources
along the corridor, and she believed that in the

event -- unlikely event of a spill, that the railroad
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had engineering iInstructions that could mitigate
Iimpact -- any impacts to archaeological sites along the
route. | don"t know of any burning train that will
respond to an engineering iInstruction or a stop-work
order.
Q. Thank you, Audie.
MR. HALL: Your Honor, with your indulgence,

I would like to use two demonstrative exhibits with

© 00 N o o b~ W DN

Mr. Huber for him to display some of these resources and

=
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their location along the rail track. They have been
11 | shown to opposing counsel and at the time they were
12 | shown 1 understood there was no objection.

13 MR. JOHNSON: No objection.

14 JUDGE NOBLE: I would like to have them
15 | marked as exhibits, unless they"re something that can"t
16 | be left with the council.

17 MR. HALL: 1"11 lay a foundation and then
18 | asked for them to be marked.

19 Can we do that quickly?

20 Ms. Mastro, could you put on screen Huber
21 | petroglyph map, please.

22 JUDGE NOBLE: Could 1 ask one other

23 | question?

24 MR. HALL: Yes.

25 JUDGE NOBLE: This isn"t something that
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needs to be kept confidential?
MR. HALL: This one 1s not, Your Honor.

JUDGE NOBLE: Thank you.

MR. HALL: 1 appreciate the question.
BY MR. HALL:
Q. So, Audie, does this map look familiar to you?
A. Yes, 1t does.
Q- Did you participate in the creation of i1t?
A. Yes.
Q. Okay. Can you describe for us what i1t displays?
A. This map displays various resources along the

Columbia. This is specifically iIn Klickitat County.
Right here i1s the Dalles Dam, shortly upstream from
there 1s Horsethief Lake State Park. At Horsethief Lake
State Park i1s She Who Watches, a rock image on -- at the
park. Shortly further upriver is KL77. 1 gave a broad
border around this site as to not identify it
specifically so as not -- the risk release itself.

Q. And, Audie, what is KL777?

A. KL77 1s an archaeological site that was
discovered when 1t was impacted by the operations of
Burlington Northern Railroad when they were grading
their right-of-way a few years back. Specifically, 1t"s
several burials in association with the Wishram Village

which 1s around Celilo. It was impacted by railroad
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1| crews. It was i1dentified by a property -- nearby

2 landowner, and was subject to a damage assessment for
3| cultural reasons.

4 MR. HALL: Ms. Mastro, can you put on the
5| screen Huber photo, please.

6 JUDGE NOBLE: We will have to give these
7| numbers and Ms. Mastro will be able to tell you what
8 | number will be appropriate.

9 MR. HALL: Thank you, Your Honor.

10 BY MR. HALL:

11 Q. Audie, do you recognize this photo?

12 A. Yes. This i1s the photo of She Who Watches, a

13 | rock Image that is at Horsethief Lake State Park. This
14 | area i1s within about 120 feet of the Burlington Northern
15 line and 1s In association with several other rock

16 images along that assault outcrop, as well as other rock
17 images that have been placed there i1n the park by the

18 | corps of engineers that have been moved from along the
19 | river prior to inundation of the Dalles Dam.

20 Q. Are some of the other rock images closer to the
21 railroad?

22 A. Yes. They"re approximately a hundred feet and a
23 little bit less.

24 MR. HALL: At this point I will stop, and 1

25 would move to offer this exhibit Iinto evidence.
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1 Ms. Mastro, 1 think the next number is 5331.
2 | Does that sound right?

3 MS. MASTRO: That"s correct.

4 MR. HALL: And the exhibit will consist of
5| the two pages, the map and the photo.

6 JUDGE NOBLE: Just one number. 5331, is

7| there an objection to 53317

8 MR. JOHNSON: No objection.

9 JUDGE NOBLE: 5331 i1s admitted.

10 BY MR. HALL:

11 Q. Audie, what i1s the importance of cultural

12 | resources, such as rock i1mages, to the tribes?

13 A. Cultural resources represent the concrete,

14 | physical evidence of the tribes™ presence and

15 | relationship to their tribal ancestors here. These are
16 | the sites that represent the cultural record of the

17 | tribes being here since time immemorial. These are the
18 | tribal members® sensitive place. This 1s where they"ve
19 | been. This 1s where theirr ancestors did the same things
20 | they did; gathering food, hunting, providing for their
21 | families. Rock images, specifically, often convey a

22 | sacred nature to members, but archaeological sites

23 | themselves are that physical connection to the land that
24 | they can see where their ancestors were and what they

25 | did.
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Q- Thank you, Audie. So we"ve talked about the
number of archaeological sites along the rails and
you"ve given us two specific examples with this exhibit.
You haven®t talked about the types of risks that
derailments and spills pose to these types of cultural
and archaeological resources. Can you share with the
resource -- some information about that?

A. Yes. Spills, particularly of crude oil, can
result in contamination of materials, contamination of
the ground, and often spills require excavation and
removal of the contaminated soil. Most archaeological
sites are underground and previously undisturbed, many
of them are undisturbed. In the event that there"s a
spill and a removal action, that has the strong
potential to impact archaeological sites.

Also, contamination of the archaeological
material, such as wood and other type of materials, can
prevent the site from being analyzed, making it
hazardous to both the archaeologists and contaminating
the cultural resources themselves making them incapable
of being, say, carbon dated.

Q. And how about fires, Audie? Do you have any
thoughts on fires?

A. Yes. Fires are particularly damaging to surface

deposits of archaeological materials. They can damage
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even the salt. Oil fires, with their iIntensity and
duration, pose a particular problem and will have a
strong potential of impacting archaeological resources,
including resources such as She Who Watches.

Q. I have one question about identification of
these sites along the rails. 1 think you used the word

"recorded," but I"m not sure. Did you use the word

"recorded sites'?

© 00 N o o b~ W DN

A. I may not have. But those 550 sites -- or over
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500 sites 1 referenced in Klickitat County, those are

11 | sites that have been recorded and are on the database

12 | maintained by Washington Department of Archaeology &

13 | Historic Preservation. And I would also like to mention
14 | something that I forgot to mention, and that is, 1

15 | discussed how important cultural resources are to tribal
16 | members about their -- the reference to their history,
17 | theirr connection to the place. But these are -- these
18 | are unique resources that are priceless and

19 irreplaceable. They cannot be restored iIn the event

20 | that that site Is excavated. The best they can do i1s

21 | data recovery, and that takes away that -- the materials
22 In the ground, the In situ presence that tribal members
23 | can feel and see when i1t comes to theirr connection to

24 | this spot.

25 Q- Thank you, Audie. One last question. At
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paragraph 8 of her testimony, Ms. Reese talks about

contacting and coordinating with tribes. To your

knowledge, did she ever contact the Umatilla tribe?
A. No.

MR. HALL: Thank you. No further questions
at this time, Your Honor.

JUDGE NOBLE: Thank you.

Cross-examination?

MR. JOHNSON: No questions.

JUDGE NOBLE: Council questions?

Mr. Shafer?

MR. SHAFER: Mr. Huber, thank you very much
for your testimony today.

Much has been said 1In our hearings here on
the Mosier event. Were there any archaeological sites
that were damaged as a result of that event, the
derailment i1n Mosier, or i1f not damaged, are there any
at risk or even any i1n close proximity?

THE WITNESS: 1 understand that there was a
village site that had been i1dentified, but 1 don"t think
that -- or actually, I didn"t -- didn"t get all the
information on 1t. 1 was unable to respond to that
spill because | was off 1n DC at the time, but I was
monitoring i1t through the calls and the Yakama Nation

had cultural resource staff on the scene. 1 believe
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they recently i1dentified groundwater contamination, and
I think that has the potential to Impact archaeological
sites that are nearby. There are -- as far as 1 know, |1
believe there are archaeological sites near that scene.

MR. SHAFER: Okay. Last question, and given
the significant amount of rail traffic up and down the
Gorge, does the DNR track or keep inventory of damage to
sites as a result of train traffic?

THE WITNESS: In the event -- like KL77, i1t
was i1dentified as being impacted. There was a damage
assessment, and those reports are on file with
Washington Department of Archaeology & Historic
Preservation. There was another spill of hydraulic fuel
by UPRR around the Cascade Locks; 1t was earlier this
year, late last year. In the event there i1s an Impact
to an archaeological site, they do do damage
assessments, or they tend to.

MR. SHAFER: And since records have been
kept, I mean, how -- could you give us an approximate
idea of how many incidents have occurred that have
affected archaeological sites?

THE WITNESS: I can"t give you a good
number, but 1 do know that the railroad -- their
operations are not subject to Section 106 of the

National Historic Preservation Act. So they -- they“re
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not under an obligation to survey their land for
archaeological resources. 1It"s typically, projects will
result In requirements of surveys, but the railroad
themselves do not typically survey their -- the entirety
of their lands for these resources.

MR. SHAFER: Thank you.

JUDGE NOBLE: Any further questions, to my
right? To my left?

Could 1 just ask you, Mr. Huber, i1f you
could just describe the kinds of things that are
typically found at these archaeological sites.

THE WITNESS: Most often they"re lithic
scatters. | mean, there®s lots of burials along the
river, but lithic scatters are -- the technology they
were using was spear points and made out of obsidian and
other salt, and that tends to stick around, unlike bone
which tends to decay. So a lot of archaeological
materials are -- when you get past a thousand years,
tend to be stone tools.

JUDGE NOBLE: Thank you.

THE WITNESS: Sorry. But, yes, a lot of
stone tools, but there"s also -- they"ll find
fire-cracked rock, which indicates a house pit where
people were living and cooking. You could find char

from fires for cooking, and any nature of stone tools
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that were used for nets, weights and spear points, a
variety of materials.

JUDGE NOBLE: Can you -- what can you learn
from the placement -- you mentioned that the placement
of these archaeological resources is important. Could
you explain that?

THE WITNESS: Well, their existence In situ

I believe i1s -- pertains to a connection between tribal

© 00 N o o b~ W DN

members and their history. This is where their
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ancestors lived, died, gathered food, supported

11 | families, raised families. Is that your question, or

12 | was 1t more about what can we learn from these iIn situ?
13 JUDGE NOBLE: You were saying that when they
14 | are moved that their value has been diminished or

15 | destroyed, something to that effect.

16 THE WITNESS: Yes. When -- a lot -- one of
17 | the ways that archaeologists typically mitigate i1mpacts
18 | to sites i1s data collection. They dig up the site and
19 | take everything off and then curate 1t. That diminishes
20 | the value to the tribal members by removing that --

21 | those materials that are a physical connection to the

22 | site of their ancestors. Similar in a way -- 1"ve been
23 involved 1In the Kennewick Man case now for 20 years next
24 | month, and -- where we"ve spent many years and many

25 | resources trying to get these remains and artifacts back
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to where they were from iIn order to restore to the
tribes that identity, those -- theilr ancestors get back
in the ground where they were from.

JUDGE NOBLE: And what did you mean by
"adjacent to the railroad"?

THE WITNESS: Oh, regarding the presence of
archaeological sites or --

JUDGE NOBLE: Yes.

THE WITNESS: -- the number of
archaeological sites?

JUDGE NOBLE: 1I1"m talking about distance.
What would you consider adjacent?

THE WITNESS: Adjacent, the -- take She Who
Watches, for instance. She"s about 120 feet from the
railroad tracks. The numbers of archaeological sites |
discussed earlier were within a buffer that was in the
maps of Reese. The 500 artifacts was within a buffer of
a half mile.

JUDGE NOBLE: Thank you.

Questions based upon council gquestions?

MR. JOHNSON: None, Your Honor.

JUDGE NOBLE: Mr. Hall?

MR. HALL: None, Your Honor.

JUDGE NOBLE: All right. Thanks very much,

Mr. Huber. You are excused as a witness. Thank you
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LOTHROP / PARKER

1| very much for your testimony today.

2 THE WITNESS: Thank you.

3 JUDGE NOBLE: Do we have another witness?
4 MR. LOTHROP: Yes, Your Honor. Your Honor,
5 I would like to call Mr. Blaine L. Parker to the stand.
6 JUDGE NOBLE: Mr. Parker, would you raise

7| your right hand, please.

8 (Witness sworn.)

9 JUDGE NOBLE: Thank you. Please be seated.
10 You may proceed.

11 MR. LOTHROP: Thank you.

12 BLAINE L. PARKER,

13 having been first duly sworn,

14 testified as follows:

15 DIRECT EXAMINATION

16 | BY MR. LOTHROP:
17 Q.- Blaine, can you spell your first and last name

18 for the court.

19 A. Yes. B-l-a-i-n-e, Parker, P-a-r-k-e-r.

20 JUDGE NOBLE: Mr. Lothrop, you probably want
21 | to i1dentify yourself.

22 MR. LOTHROP: 1"m sorry. Thank you, Your

23| Honor. My name i1s Robert Lothrop. |1 am an attorney

24 | representing the Columbia River Inter-Tribal Fish

25 Commission.
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1 BY MR. LOTHROP:

2 Q- Blaine, you and | have known each other for a

3 long time, but 1"ve got to ask you some questions about
4 | your background.

S A. Ages.

6 Q. Where are you employed and In what capacity?

7 A. Rob, 1 work at the Columbia River Inter-Tribal

8 | Fish Commission in Portland, Oregon. 1 am employed as a
9| Tisheries biologist and 1"ve been there since 1991.

10 Q. Thank you. What materials did you review in

11 | preparing for your testimony today?
12 A. I reviewed the draft EIS, the Challenger written
13 | testimony and video, as well as Dr. Taylor®s video and

14 | written testimony.

15 Q. Were you present for Mr. Bayer®s testimony?
16 A. Yes, | was.
17 Q.- Thank you. Do you have any corrections to make

18 | to your testimony, which is Exhibit 5207, that you would
19 like to make?

20 A. Yes, | would. On page 7 of the testimony -- of
21 | my written testimony, there was a clerical error that

22 | starts on sentence 10 and ends on sentence 12. Starts
23 | out, "Some estimates." It"s that sentence. What i1t

24 | should say is that the increase in shipping from the

25 | proposed activity would approximately 50 percent --
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would Increase -- excuse me -- would be approximately
50 percent of the total ballast discharge that currently
occurs in the Columbia River downstream of Bonneville
Dam, not the volume of the river.

Q. Thank you, Mr. Parker. With that change in
Exhibit 5207, do you adopt that testimony under oath?

A. Yes, | do.

JUDGE NOBLE: Mr. Lothrop. You might not

© 00 N o o b~ W DN

have been here, but the testimony -- the prefiled
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testimony is being handled the same as the transcript.
11 | Although this has been given an exhibit number

12 | previously, 1t won"t be an exhibit, 1t will be part of
13 | the testimony.

14 MR. LOTHROP: Thank you, Your Honor.

15 JUDGE NOBLE: So we will withdraw i1t as 5207
16 | and put 1t In the pile with testimony.

17 MR. LOTHROP: Okay.

18 JUDGE NOBLE: Thank you.

19 | BY MR. LOTHROP:

20 Q. And, Blaine, you still adopt this testimony --
21 A. Yes, | do.

22 Q. -- with the correction? Thank you.

23 Please describe your professional experiences at

24 the Columbia River Inter-Tribal Fish Commission.

25 A. I began at the commission in 1991. Initially, I
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worked on a predator-prey project, also commonly known
as the Northern pikeminnow project. |1 supervised -- or
assisted in supervising eight different crews that
fished at mainstem projects throughout the Columbia and
Snake Rivers to remove pikeminnow, which were eating
juvenile salmon near the dams. Soon after that,

about -- 1 did that for about three or four years. And

after that, 1 transferred and began working on white
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sturgeon, and have worked actively on white sturgeon
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research and management, habitat, disease iInvestigations
11 | and a variety of other things with white sturgeon since

12 | 1994.

13 In addition to that, 1 have worked on Pacific

14 lamprey in the mid to late "90s, with regard to

15 | movements, tracking studies, data collection and

16 | overall -- just iIncrease In the knowledge about Pacific

17 lamprey as i1t relates to tribal and cultural aspects of

18 | the use of that fish for the tribes that 1 work for. We
19 | worked with other comanagers on maintaining and actually

20 | enhancing productions for the Pacific lamprey at that

21 | time.
22 In the late 1990s, 1 began working on iInvasive
23 | species. It was fairly uncommon at that time, but it

24 | was becoming an issue on the radar, primarily because of

25 | aquatic zebra mussels that had been iIntroduced to the
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Great Lakes complex by an inland -- shipping from
overseas in Europe and parts of the Middle East.

I became active within that arena on behalf of
the tribes that 1 worked for via the commission. |
participated and still participate in regional forums,
such as the Columbia Basin 100th Meridian working group
that"s based in the Portland area.

I served on the Oregon iInvasive species council
for a couple years in the early 2000s when i1t was
created. 1 currently sit on ISAC, which is Invasive
Species Advisory Committee. This is located in
Washington, D.C., and 1t i1s a subgroup of NISC, which 1is
National Invasive Species Council. During these times,
I was still working on white sturgeon.

Within the last four or five years, | became
active in working with tribal and state comanagers on
addressing the issues of perseverate predation on
juvenile salmonids from birds, primarily Caspian terns
and double-crested cormorants. So that"s an overview of
what 1"ve been active iIn in the last 20 years.

Q. Thank you, Blaine. Can you describe some of the
Tield research activities that you have conducted and,
in particular, that your -- those activities and your
experiences on the Columbia River.

A. As 1 mentioned earlier, | worked on the
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predation project. Those activities occurred on the
Columbia River but on the mainstem dams proper. We had
Tfield crews out there from the spring through the summer
and the fall. We worked days and nights in a variety of
weather and conditions. A lot of the sturgeon work that
I participated 1n the past has been directly on the
river, utilizing boats and fishing gear to either sample

or collect sturgeon. Generally speaking, we would
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work -- we work year-round with white sturgeon. We
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conduct winter surveys with tribal fishing crews for

11 | population assessments, as well as overall species

12 | composition of what"s out there In the river system

13 | along with white sturgeon utilizing gillnets, set lines
14 | and a variety of other methods and gears.

15 We"ve been out there when boats were freezing
16 | up. We"ve also been out there when the wind"s blowing
17| 60 miles an hour and 100 degrees. So I"ve kind of seen
18 | and done it all. 17"ve worked on the Columbia from the
19 | estuary all the way up to the Rock Island Reservoir,

20 | which 1s near the town of Wenatchee, Washington, and up
21 | the Snake River to the confluence of the Snake and the
22 | Salmon River in ldaho.

23 Q- Blaine, from your personal experience, what is
24 | the Columbia River like when the wind is blowing

25 60 miles an hour?
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A. It"s like the North Sea. It"s blowing. The
waves are really being ripped apart by the wind. It"s
very, very difficult to even keep your footing in the
boat. We try not to be out there, but every so often,
we were out there and the wind comes up. We know i1t"s
coming, but we have to get our gear out of the water.
It can be bitterly cold in the wintertime; i1ce formation
on equipment as well as boats. Again, not something we
advocate or -- we normally try not to be out there, but
sometimes we have to get out there to remove equipment.

And 1t can be very, very hot and still, at which
time you can see all sorts of different conditions in
the river. You can see clear down to the bottom, 1iIn
some places, and you can see weed mats and fish
swimming. It"s always -- 1t"s always a new scene every
time you go out on the river.

Q- Thank you. 1 would like to ask you some
questions about invasive species and ballast water
discharges. Why would you generally be concerned about
invasive species in the Columbia River ecosystem?

A. The Columbia River is currently an ecosystem iIn
peril. Mainstem -- hydro development has taken a once
free flowing system and created a series of lakes and
reservoirs. Many of the hydrologic features that

created the Columbia and also the species that were
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involved with 1t, no longer exist.

In addition, 1t"s made 1t a habitat for invasive
species, anything from zooplankton to invertebrates and
even i1nvertebrate fishes. Plants, other animals, such
as nutria, Spartina grass, millfoil in the water, all
these -- all these animals, plants and microorganisms
change and further reduce the overall vitality of the
Columbia River. We don"t need any more.

Q. So the testimony of Bayer, Gunderson and Roscoe
describe measures used to address organisms found iIn
ballast water. Can you summarize those types of
measures?

A. The two types of measures either consist of
mechanical or chemical treatments in the ballast. The
ballast i1s water, of course, that is taken on —-- 1f a
ship 1s going to come into port and pick up a load of
grain or other cargo, it needs that ballast to maintain
the equilibrium of the ship. So they pull that water
from the port of origin, and they can either treat that
water with chemicals or some sort of filtration or, more
commonly, they do what"s called open water exchange or
ballast water exchange, generally done 50 miles
offshore, in which the tanks that contain ballast are
opened and water i1s exchanged with the open ocean for

the original port-of-origin ballast water, which may be
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salt or 1t may be freshwater or 1t may be a combination
thereof. The goal of this i1s to flush out as many of
the microorganisms and/or other -- and other organisms
that are 1In the water of the water of origin. By
transferring that water out, you change the salinity and
other chemical factors of the water and most of the
organisms, 1f they"re of a freshwater, brackish water
nature, most likely will die or be washed out to sea.
JUDGE NOBLE: Mr. Parker, you need to slow

© 00 N o o b~ W DN
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down.

11 THE WITNESS: Sorry about that. It"s that
12 | Coke I had at lunch, 1 guess.

13 BY MR. LOTHROP:

14 Q. So, Blaine, i1s this -- are these methods

15 | perfect?

16 A. They"re pretty good, but they®"re not perfect.
17 | There"s numerous reports and information, samplings,
18 | just that animals do survive this exchange and federal
19 | regulations allow a minimum of 10 organisms per cubic
20 | meter to survive, but at the same time having evidence
21 | that 1t was actually exchanged.

22 Q. Blaine, you said "minimum." Did you mean

23 |  maximum?

24 A. Minimum of 10 organisms per cubic meter.

25 Q. A residual of 10 --
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A. Residual per cubic meter. So large ships will
have many thousands of cubic meters of water.

Q- Shifting topics a little bit —- well, let me ask
one more question about Invasive species. Are there
other river and estuary systems on the West Coast that
have had significant problems with 1nvasive species?

A. Yes. The one that comes to mind i1s the
San Francisco Bay system with the San Joaquin and
Sacramento Rivers that flow into the bay. At last
count, there was over 280 non-native organisms that are
currently found in the San Francisco Bay and surrounding
waters.

Q. Okay. Shifting subject matter a little bit.

Mr. Challenger offered examples In his written and oral
testimony about salmonid fish species and potential
effects. Your testimony addressed non-salmonid species.
Could you go into your concerns for some of the
non-salmonid species that might be affected by an
accidental oil release?

A. Well, three groups are -- three species of fish
come to mind. That would be Pacific lamprey, white
sturgeons, as well as eulachon, or often called smelt.
Those three species, they"re all either resident or
anadromous fish and all have varying degrees of

residents in the river, but all would be very subject to
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impacts from oil.

Q. So let"s take eulachon or smelt as a first
example. Can you describe the life history of smelt for
the council and address what life stages might be
particularly sensitive to an oil spill?

A. Eulachon are a fairly small marine fish. They
are anadromous, meaning they spawn in freshwater. But
they spend about 95 to 98 percent of their time In the
ocean. But when they do come iInto freshwater, 1t"s to
spawn. The juveniles -- the eggs are laid over gravels
in large rivers, such as the Cowlitz River. They"re
fertilized and they hatch in a fairly rapid manner,
within a few days, depending on the temperature, and
then they drift to sea. Were some accident to occur
during the smelt -- the smelts® spawning period of time,
it would impact both adults that had returned of several
year classes, as well as the outgoing juveniles that
were resulting from that particular spawning event of
that year.

Q. Thank you. 1 think this has been discussed
previously, but are eulachon listed under the Endangered
Species Act?

A. They are.

Q.- You mentioned lamprey. Can you please describe

the life cycle of lamprey and the status of lamprey in
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the basin?

A. Paciftic lamprey are the second most longest
species of fish 1In the Columbia River. They"ll live up
to approximately 11 years, the bulk of which 1s spent in
freshwater. Their life cycle 1s actually very similar
to salmon. Adult returning lamprey enter the river
systems In the spring. They will move to their spawning

areas and overwinter and spawn the following spring,
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digging reds that are smaller and more cylindrical than
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you would see from the salmon. Both the adults, soon

11 | after spawning, die. The juveniles, upon hatching, tend
12 | to drift down Into quiet areas that have very fine silts
13 | and sediments and that"s where they spend the next five

14 | to seven years of their life, depending upon the

15 location, actually living in the sediments. They filter
16 | feed on drifting organic material that comes downstream,
17 | using a fleshy fold at their head. They"re blind. They
18 look more like a leech at that age, at that stage of

19 life. Upon -- and as they tend to grow larger in size,

20 | every year as they move downstream and into a larger

21 | more dynamic habitat as cobble and larger substrate

22 | size, they outlie great iIn the late winter, early

23| spring. They go through a process where they"ve

24 | actually -- they metamorphose Into an organism that now

25 looks like a juvenile lamprey, going from what looks
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like a leech or a worm Into an animal that actually has
gill pores and eyes and a functional disk. They become
very silvery, like a juvenile salmon, and they tend to
follow the river current downstream like juvenile
salmon. They don"t actively swim downstream. They just
kind of drift downstream. They tend to drift deeper in
the water column and make their way out to the ocean,
where they will rear for several years, parasitizing
fish and other organisms In the ocean, before then
returning to spawn and dying, completing the life cycle.

Q. So a few more questions about lamprey. What
life stages of lamprey might be particularly sensitive
to an oil spill?

A. All freshwater life stages would be very
sensitive to an oil spill. The juveniles, of course, as
I just mentioned, are actually living in substrate.

They could be subject to complete coverage of, you know,
oil that has, you know, settled In or i1s aggregated and
covered their rearing areas. They could physically
ingest the oil i1n their feeding processes. Adult
lamprey, either in their migration stage or their
overwintering stage, they tend to spend a lot of time in
nooks and crannies In the rocks, resting and waiting for
their spawning in the spring, would also be subject to

impaction and -- just through basic respiration of water
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iIT the oil was to be moving downstream to wherever the
animals were living. They don"t tend to actively move
out of those areas. They tend to settle in those areas
for long periods. So contact -- direct contact would be
one of the concerns.

Q. So 1In his testimony, Mr. Challenger mentioned
that he worked on remediating the effects of a herbicide

spill on Fifteenmile Creek. Are you familiar with where
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Fifteenmile Creek 1s?
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A. Yes, | am.
11 Q. And where i1s that?
12 A. Just on the eastern edge of the Dalles. So you

13 have the Dalles in Portland.

14 Q. And 1t"s a tributary flowing --

15 A. Flowing into the Columbia River.

16 JUDGE NOBLE: Mr. Parker, could you talk a
17 little slower, please, for the court reporter.

18 THE WITNESS: Thank you.

19 JUDGE NOBLE: And he would also like you to

20 | speak a bit louder.
21 THE WITNESS: Okay.
22 | BY MR. LOTHROP:

23 Q. Are lamprey present in Fifteenmile Creek?
24 A. Yes, they are.
25 Q. Can you describe the remediation that was done
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in Fifteenmile Creek and whether that was iIntended to
address lamprey?

A. The remediation that was done was done primarily
to address issues for steelhead passage and spawning.
The remediation specifically consists of removing an old
weir that was downstream of the existing fish ladder
which 1s still there today. The weir had fallen iIn
disuse; 1t was more of a blockage. And it was removed
as part of the remediation process for the impacts of
the pesticide spill that occurred in the creek. And at

that point, 1t was completed In the fall of the same

year, which is fall 2000, and -- but no work was
specifically done for Pacific lamprey. It was only for
salmons.

Q. Was the chemical found iIn lamprey in subsequent
years?

A. Yes, It was. A recent survey of a number of

tributaries in the Columbia Basin for juvenile lamprey
and pesticides that may or may not be occurring in those
habitats was conducted, and they did do sampling in the
lower area of Fifteenmile Creek and found the same
chemical, oxyfluorfen, | believe i1s what 1t"s called,
and that was present 12, 13 years after the area had
been remediated and cleaned, and 1t was found both iIn

the substrates and the sediments as well as the juvenile
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lamprey that were found In that same area.

Q- Thank you. Let"s talk a little bit about the
life history of sturgeon in the Columbia River. Can you
describe the sturgeon life history, please.

A. Sturgeon are the largest and oldest, longest
living Tish In the Columbia River system. They"re
endemic to the Pacific Coast of the US and Canada.
Sturgeon may live to be i1n excess of 100 years of age
and grow over 13 or 14 feet i1n length and weigh over
1,000 pounds. They are the i1conic fish of the
Northwest, from my perspective, because | work with
them, 1 guess. But they"re an amazing animal. But
they"re an animal that has a very long timespan.
Juvenile sturgeon -- or iIn order to become an -- adult
fish tend to -- or mature males at about age 15 to 20
and females tend not to spawn until they®"re at least 25
or 30 years of age before theirr first spawn. A female
may only spawn on an average of every two to five years
for their life. Spawning occurs generally in large,
high-velocity turbulent areas. Historically, that
would®"ve been downstream of like Celilo Falls or other
near gorge areas in the Columbia River and Snake River
systems. Today i1t often occurs primarily downstream of
mainstem projects in the spring.

They spawn in water temperatures that range from
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the lows -- I"m -- i1In centigrade, 12 to up to maybe 17
to 18 degrees C, which 1s mid 50s to the low 60s
Fahrenheit. Spawning iIs a -- somewhat of a communal
affair. Females will be followed around by a number of
males and as she releases her eggs, those eggs are
fertilized by the males. The eggs, upon contacting
freshwater, become very, very sticky and adhesive. And
as they drift down to the milt, they"re fertilized.
These fertile sticky eggs will then drift down to the
bottom of the river and stick to logs, rocks, whatever
they contact. They iIncubate for a week to ten days,
depending on water temperatures. The juvenile sturgeon
then hatch, not looking like a sturgeon, but looking
like little tadpoles. And similar to lamprey, they go
through a metamorphosis over the next six weeks where
they will gain -- grow fins, their mouth will develop
and they will begin feeding. At about six weeks of age,
they"re about an inch long and look like a miniature
adult sturgeon. And they will spend the bulk of their
life rearing right on the river®"s bed, feeding on a
variety of organisms of which changes as they grow
larger. They"ll start on very small silk plankton and
other critters and as they get large, they"ll transfer
over to small clams, crayfish, other fishes. And as

they become adults, they will feed on large iInvertebrate
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fish, clams and a variety of other organisms. The ones
in the estuary will feed on shrimp and clams. They
pretty much can eat whatever they want. But they don*"t
have any teeth. They just inhale 1t. But, again,
they"re feeding on the bottom, and a lot of times you"ll
catch sturgeon and their mouth area i1s colored the color
of the sediment from them rubbing around in the

sediment, feeding on clams or shrimp or whatever other

© 00 N o o b~ W DN

organism they might be feeding on in the location.
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So, Blaine, remind you to slow down a little

11 | bit.

12 And can you describe some of the concerns you
13 | might have about how an oil spill would affect sturgeon

14 in 1ts life history?

15 JUDGE NOBLE: Mr. Parker, can you do it
16 | slowly?

17 THE WITNESS: We"ll try.

18 A. Juvenile sturgeon or i1ncubating eggs would be

19 impacted from direct contact with oil, potentially being
20 | either suffocated or chemically impacted from the oil.
21 | Eggs are very, very delicate. 1 have spawned sturgeon
22 | and there"s very -- you have to go through a number of
23 | protocols to make sure the eggs remain fertile and

24 | viable even In a sterile hatchery situation.

25 Eggs 1n the Columbia are often subject to
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temperature changes and impaction debris in the water.
So eggs would be a concern for direct contact, as well
as even aggregations of oil and materials.

Juvenile sturgeon are very benthic-orientated.
As | mentioned earlier, they“"re eating stuff off the
bottom. But they®"re not particularly fussy about what
they"re eating. So they could easily iIngest oil and,

again, from a culture situation, they"re a fairly
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delicate animal. You can -- they will look like large
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sharks when they"re big. They"re still very delicate
11 | and very easily lost.

12 At a small size, they"re -- you know, the

13 | chemicals in oil would be a very difficult thing for
14 | their metabolism and their digestive systems to

15 | assimilate, although I"ve never fed oil to them. They
16 | didn"t evolve with oil.

17 The larger fish foraging in the benthos, eating
18 | clams, other organisms that -- living In there would
19 | also be iIngesting oil and having direct contact with
20 | those as well. They also feed i1n the water column, so
21 | they will feed on fishes, particularly near dams. So
22 | again, contact and ingestion would be my concerns.

23 BY MR. LOTHROP:

24 Q.- Would sturgeon -- 1T o1l persisted in the

25 | environment, would sturgeon be persistently exposed to
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that oil?

A. Potentially they would be. Sturgeon do move
around. They have home areas. They tend to spend large
amounts of time in favored habitats. And i1f oil was iIn
that area, they most likely would be -- they probably
wouldn®t leave that area unless i1t was really, really
bad. But 1If there was settled amounts of i1t in the
area, they would probably stay there.

JUDGE NOBLE: Mr. Lothrop, we"re going to
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try something else this afternoon. We"re going to try
11 | two short breaks.

12 MR. LOTHROP: Okay.

13 JUDGE NOBLE: And so I didn"t want to

14 interrupt your testimony, but I think we need to go off

15 the record for ten minutes. We will come back at 2:15.

16 MR. LOTHROP: Okay.

17 JUDGE NOBLE: Thank you.

18 (Recess taken from 2:06 p.m. to 2:19 p.m.)
19 JUDGE NOBLE: We"re ready to go back on the
20 | record.

21 Mr. Lothrop?

22 MR. LOTHROP: Thank you.

23 | BY MR. LOTHROP:
24 Q- Blaine, also if you would speak with the

25 | microphone closer, 1 think that might be helpful to the
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1| reporter.

2 A. 111 try.

3 Q. So, Blaine, Dr. Elliott Taylor, at paragraphs 46
4| to 49 of his testimony, talks about oil particulate

5| aggregates. Do you recall what types of particulates

6 | fTorm these aggregates when oil 1s present in the water?

7 A. "1l just go with my memory as far as trying to

8| find it.

9 Q. That would be fine.

10 A. Yeah. Both organic and inorganic particulates,

11 | meaning small pieces of material, would be the basis for
12 | forming those oil particulate aggregates -- or

13 | particles, excuse me. So bits of sediment, sticks,

14 rocks, twigs, bits of organic plant material, all would
15| help to form those particles.

16 Q. So you were here for the testimony of Kathryn
17 | Brigham?

18 A Yes, | was.

19 Q. And she talked about aquatic vegetation. Are
20 | you familiar with aquatic vegetation in the Columbia

21 | River?

22 A. Yes, | am very familiar with aquatic vegetation
23 in the Columbia River.

24 Q.- Can you describe some of your experiences with

25| regards to aquatic vegetation?
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A. During our sturgeon sampling when we set out
gillnets for juvenile sturgeon -- i1t"s a process we call
indexing where we go to the same site every year -- the
nets have fairly small mesh, probably about -- maybe two
inches, about half what you"d see in a chain link fence.
And many times we will start to pull the net after i1t"s
been sitting in the river overnight and i1t"s like 1t"s

locked to the bottom of the river because there®s so

© 00 N o o b~ W DN

much material that has been swept iInto that net.
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As we pull it on the boat, the float line that
11 | has the corks, the bottom line which i1s weighted, or

12 | called the lead line, they tend to come together so they
13 | bag all that material. And as we bring that on board
14 | the boat, we"re -- similar to what Kathryn Brigham was
15 | talking about, they were knocking the material out. We
16 | do the best we can, but we don"t want to lose the fish
17 | and other organisms that we were trying to catch in the
18 | first place. So we bring the whole thing in the boat.
19 | And we"re working on boats that are close to 30 feet iIn
20 length, six or seven feet across, have sides that are
21 | several feet high, and we will fill the front half of
22 | that boat with aquatic material time and time again.

23 | Yeah, 1t"s phenomenal how much material i1s out in that
24 | river.

25 Q. Does i1t vary seasonally? Could you just
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describe the seasonal variation, If 1t does.

A. Yeah, i1t varies seasonally. Most of the plants
tend to grow In the spring and summer and die back or
senescence i1n the fall and through the winter to the
root material that is in the sediments. In some places
the plant material, particularly i1if 1t"s millfoil, which
also 1s an i1nvasive species by the way, can reach 20 or
30 feet 1n length, particularly if the water is clear,
and large concentrations will form away from the main
channel where 1t"s a little -- where the river i1s slower
and 1t"s a little bit warmer. But then as that stuff
dies and breaks loose i1in the fall, 1t tends to kind of,
you know, drift downstream or sink and almost roll
underwater, you know, kind of like waves, 1 guess,
because that"s what i1t looks like when i1t gets iInto the
nets. You can get boats®™ motors wrapped up in 1t. It"s
a big problem.

Q. So based on your research -- or based on -- I™m
sorry -- Dr. Taylor®s testimony and your own research,
do you think that oil could get bound up with this
aquatic vegetation?

A. Yeah. |1 don"t see how it would avoid it,
because there"s so much material out there. Any bend iIn
the river or a wide spot where there isn"t a lot of

current, there"s a bed of weeds, aquatic macrophytes,
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and the oil, depending on where it drifted, would drift
either through or right over the top of this material
and pretty much just kind of wad up right there, 1 would
think. [It"s almost like an underwater fence.
Q. So you said this -- the aquatic vegetation dies.
What happens when i1t dies? Does 1t -- where does i1t go?
A. It generally just sinks to the river bottom. It

doesn"t -- 1t decays eventually, but initially 1t just

© 00 N o o b~ W DN

sinks to the river bottom versus floating on top.
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Q. So 1T 1t was contaminated with oil, would you

11 | expect that oil would also go to the river bottom?

12 A. Yeah, 1f the oil and the weeds were together, |1
13 | would expect they would go to the river bottom. 1"m not
14 | totally familiar with how that would look, but you don"t
15| see weeds fTloating on the top iIn the wintertime.

16 Q. And 1 would like to talk a little bit about the
17 | ecosystem of the bottom of the river. Earlier you used
18 | the term "benthos.”™ Can you describe in a little more
19 | detail for the council what you mean by benthos?

20 A. It"s a term we learned in limnology. 1It"s the
21 | Dbenthic, or the bottom of the river. Things that are

22 | benthically oriented live at the bottom of the river.

23| And as such -- 1t"s just a term we use on a regular

24 | Dbasis to describe things either that live or are in

25 contact with the substrate of the bottom of the river.
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Q. Can you describe the ecology -- what®"s happening
In the ecosystem in the benthos?

A. It"s a very dynamic area, depending in large
part on what type of substrate i1s there, ''substrate"
being 1s i1t sand? Is i1t clay? Is i1t large boulders?
That somewhat -- that and the current dictates what sort
of life 1s there. The current really will dictate the

bottom.
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IT you have strong currents through an area, it
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will scour out the fine stuff, the sand, the silt, the
11 | clays, to where there®"s just large rock or bedrock or
12 | cobble. These are all specific terms that are used by
13 | stream researchers. They refer to different sizes of
14 | particles.

15 So 1T you were to look i1n an area of the

16 | Columbia, for example, the Hanford Reach, which is

17 | upstream of McNary Dam, 1t"s the last free-flowing

18 | section of the Columbia River. That"s where all the --
19 | Stuart Ellis mentioned the fall Chinook are spawning up
20 | there. 1It"s primarily cobble, which 1s rock about the
21 | size of, say, a grapefruit up to a basketball. The

22 | animals and the organisms that live there are very

23 | different than organisms that you would find in, say,
24 | Bonneville Reservoir, in areas where 1t"s fairly silty

25 | or clay-like.
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1 Q. And what kind of organisms do you think you

2| would fall in the benthos, and would they be little or

3| big or both?

4 A Again, 1t goes back to particle size. |If you

5| have fine material, sand, silt, you could have juvenile
6 lamprey living In i1t; you would have a variety of what

7| are called macroinvertebrates. For anybody who"s a fly
8 | TFfisherman, that"s your nymphs. It"s small worms, maybe
9 little clams.

10 As you transform into systems that have more

11 | gravel and rock, you would get crayfish. You will still
12 | have some clams, but you®ll have different kinds of

13 | macroinvertebrates, all of which are the basis of the

14 | food chain for the rest of the organ -- the larger

15 | organisms in the river. Sturgeon, for example, will

16 | feed In a variety of areas. They"ll feed on mudflats

17 | and they"ll be eating clams in those areas. They will
18 | move Into areas where there®s more cobble and rock and
19 | they"ll root around In there and get crayfish.

20 A favorite place for them to feed is near the

21 | grain elevators because the spilled grain piles up on

22 | the river bottom which then attracts fish and crayfish,
23 | and the sturgeon will move in there and that"s kind of a
24 | unique microhabitat, but the fish and the critters are

25 | somewhat adaptable to that. So it"s a very diverse
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community down there.

Q. IT oil were to contaminate the benthos, can you
say what effects might occur to the ecosystem, the
benthic ecosystem?

A. Well, assuming that oil iIs not a natural part of
that ecosystem to begin with, you would probably expect
to see some loss of life either through suffocation --
they can"t -- 1T they"re covered in oil, they can"t
breathe. It would also potentially cover food.
Organisms, 1°d say larger fish like sturgeon or other
fishes that would eat that, they might continue to
forage in those areas because they"re adapted to feed iIn
those areas. But oil by itself isn"t part of that
ecosystem right now. So when you introduce something
that"s not part of that area, the animals either -- If
they can leave, they may leave; i1f not, their --
particularly those that live iIn the sediment are kind of

stuck where they"re at. They"re not going to get up and

leave.
Q. So a couple more questions. Can you
characterize, broadly speaking, the amount -- the time

that sturgeon and lamprey have been on this planet?
A. Longer than us. Seriously, they -- In the
fossil records, both lamprey and sturgeon go back

hundreds of millions of years. They"re both very
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primitive fish. They"re both cartilaginous fish,
meaning, they"re primarily cartilage. They"re not a
bony fish like, say, a salmon or a bass. The presence
on sturgeon of the bony scoots or plates links them
evolutionarily to the very primitive fishes. Well
before T-Rex walked this earth, there were sturgeon and
lamprey in their present form in the waters of the
world. That"s part of the -- for me, the satisfaction
of working with an animal like a white sturgeon.
They"re very unique and they"re very dynamic.

Q. And then, finally, Stuart Ellis talked a little
bit about the status of lamprey in the basin. Can you
give us your sense of the status of lamprey?

A. Yeah. Presently -- I"11 go back, historically,
lamprey -- Pacific lamprey and -- there®s other lamprey
species as well, but when I talk today, i1t will be
specifically talking about Pacific lamprey -- were
incredibly numerous.

I read some recent material from an elder of one
of our tribes who talked about lamprey so thick In a
creek they looked like hair on a rock. So lamprey are
this long and about that big around. So imagine a large
boulder, maybe the size of this table, and 1t"s
literally covered. And I"ve seen pictures of that, and

It"s amazing. They were incredibly numerous, millions
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upon millions.

Because they were not a sport fish, they were
never really counted. People would just -- you know,
for a non-tribal people, they were viewed as a trash
fish or potentially even a predator.

Sea lamprey iIn the Great Lakes that were
introduced there by the Saint Lawrence Seaway are an
exotic predator in that system and they feed on the
native fish in the Great Lakes.

Paciftic lamprey evolved in kind with the fishes
of this system, of the Columbia and other coastal
rivers. So they do their feeding in the ocean. They
don*t feed i1In the river. They simply come up and spawn
and reproduce and then they leave.

So moving towards present day, as the region was
developed, as hydroelectric dams were put into the
system, as drainages were diverted, as water was taken
away from -- or diverted out into fields, lamprey
numbers began to decline. By the late -- mid to late
"90s, their numbers had dropped substantially from what
they were 20 or 30 years ago. There was initial -- at
least some counting down back in the "60s, and then it
was curtailed because i1t was deemed to be too difficult.
But there i1s a precipitous drop in there, and we feel

that was likely due to the Snake River dams that were
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put in place, lce Harbor, Lower Monumental, Little
Goose, and also lower granite dams.

A lot of the lamprey habitat was up actually iIn
Idaho. The clear water system, Dworshak Reservoir was
created behind Dworshak Dam. That"s a 700-foot tall
barrier to lamprey. There®s hundreds and hundreds of
perfectly good miles of lamprey habitat behind that
project that were cut off from returning adults. So
throughout the system, lamprey are present but in very,
very reduced numbers.

It"s been a focal point of our commission and
our member tribes to restore this traditionally
important fish to as much of the habitat that i1t can
still survive In to this day. So that"s also been a big
effort on the part of our commission to bring those
animals back. But probably 10 percent of what used to
be here 1s what"s here today. They"ve been petitioned
twice for listing. Both times they“ve been turned down,
primarily because there wasn"t enough data collected on
the distribution and past -- what"s the word we"re
looking for? -- past abundances. A lot of the
information i1s historical but not collected in a format
that 1s more of a scientific-type format; hairs on a
rock Is what it is. It paints a pretty good picture,

but 1t doesn®t give you a count of them.
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Q. So, Blaine, when you say '"petitioned to be
listed," can you explain a little bit more about what --
listed as what?

A. Listed under the Endangered Species Act and the
annals were actually -- the Fish and Wildlife Service
was the folks -- was the agency that had received the
petition. Because they spend most of their life iIn
freshwater, they"re technically a ward of the Fish and
Wildlife Service versus like salmon, which are managed
and overseen by the National Marine Fisheries Service,
marine fisheries versus freshwater fish. But both times
that petition for listing under the Endangered Species
Act has been denied.

MR. LOTHROP: I think that"s all the
questions | have at this time.
JUDGE NOBLE: Cross-examination?
CROSS-EXAMINATION
BY MR. JOHNSON:

Q. Mr. Parker, 1"m Dale Johnson. 1"m one of the
counsel for the applicant in this case.

A Good afternoon.

Q. Good afternoon. First of all, are you familiar
with the Endangered Species Act consultation with the
National Marine Fisheries Service and National Fish and

Wildlife Service related to this project?
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A. I haven™"t seen any information that any
consultation has been done at this point.

Q. Okay. Turning back to where you started, you
corrected your testimony on page 7 of your prefiled
testimony where you had previously said that some
estimates or that ballast water releases would be
approximately 50 percent of the entire flow of the
Columbia, or 6 million cubic meters -- says metrics of
water. And 1 believe you changed that to read, will be
approximately 50 percent of the total ballast water
downriver of the Bonneville Dam; is that right? |1 was
trying to write.

A. Yeah. What 1 had originally written was that if
the project was -- went forward, that the shipping that
would come in to receive the oil, the volume of that
ballast water would be approximately 50 percent of the
entire volume of all shipping that currently enters the
Columbia River at this time, which 1s approximately
12 million gallons -- 12 -- excuse me, 12 million cubic
meters. And i1t i1s based upon the stuff that | read iIn
the -- the material | read in the DIS, the shipping that
would be entering the system would contribute
approximately 6 million cubic meters of ballast water
into the Columbia River.

Q. Okay. And what®"s your understanding of the
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vessel count that that would be based on?

A. IT I recall correctly, the vessel count was
approximately one ship per day, a large one.

Q- Okay. Do you know how many vessels -- piloted
vessels transited the Columbia River last year?

A. No, 1 do not.

Q. Okay. If 1 told you 1t was somewhere around
1400, would that surprise you?

A. It wouldn®"t surprise me. There®"s a lot of ships
out there.

Q. And what size vessels are you assuming when you

reached this conclusion about the volume of ballast

water?

A. It would be the standard size tankers that would
be brought in to -- the number was written down some
place in one of the materials. 1 can"t recall exactly
where 1t was. But at the time I -- when 1 wrote my
materials, that was something -- 1 didn*"t fabricate it.
I didn"t estimate 1t. It was written down some place.

Q. Okay. And how about were you -- are you taking

Into consideration the potential additional vessel
traffic In the river?

A. No, strictly just new shipping just for the
project.

Q. Okay. All right. You also testified early 1In
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1| your testimony about wind conditions iIn the river. Were
2| you referring to the conditions in the Gorge or

3| downriver?

4 A Every place I"ve worked in the river i1t"s blown.
5 Q. Okay. And you made an analogy to the North Sea.
6 | Presumably that wasn"t -- you didn"t mean that

7 literally, did you?

8 A. Video footage 1°ve seen of the North Sea, yeah.
9 Q. Video. So you --

10 A. I haven"t been on the North Sea, no. Wouldn"t

11 want to be.

12 Q. Fair enough.

13 MR. JOHNSON: Nothing further.

14 JUDGE NOBLE: Redirect, Mr. Lothrop?

15 MR. LOTHROP: Nothing at this time.

16 JUDGE NOBLE: Council questions?

17 Mr. Stone?

18 MR. STONE: Good afternoon, Mr. Parker.

19 THE WITNESS: Good afternoon.

20 MR. STONE: Are you aware of any documented

21 | cases whereby ballast water has created an infestation
22 | of species In the Columbia River Basin?

23 THE WITNESS: There is a number of Asianic
24 | copepods that have been iIntroduced by ballast water.

25 MR. STONE: I"m not sure what that means.
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MR. LOTHROP: And you might need to spell it
for the court reporter.

THE WITNESS: Copepods are a small
zooplankton critter, "critter” for, you know, lack of a
better -- they“"re a small zooplankton. A copepod 1is
actually a class of organism. It"s c-o0-p-e-p-0-d-s, |
believe. They have lived their entire life in the water
column. They feed on other organisms. And these
organisms, having been brought in by a ballast water,
likely from San Francisco Bay where they"re also very
common, this inter-shipping back and forth between, say,
San Francisco and Seattle and Portland and British
Columbia tends to move things back and forth. They have
actually displaced other native copepods, based upon the
monitoring work that"s been done in the estuary. It"s
Jjust one example.

There®"s a myriad of organisms that have been
brought over via ballast water because there would be no
other way for them to have reached the other shore, say
from Korea or Africa or some other place. Classic
example are Chinese mitten crabs. Native to Asia,
China, very popular food source, but they began to show
up In San Francisco Bay iIn the late "80s, early "90s and
in a fairly significant population explosion. Actually

was clogging up parts of the delta water system that
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feeds both fields, as well as the cities out of the
delta. They"re catadromous, meaning that they rear --
they spawn In saltwater, but they rear in freshwater and
they live off detritus, the small organisms, plant
material i1n rivers and large estuary areas. These
animals -- there was a lot of concern they were going to
start eating salmon eggs, because they were moving up
Into the San Joaquin and Sacramento Rivers. Since that
time their population has declined a little bit, but
they“"re still very present up there.

MR. STONE: So i1f 1 understand your
testimony, 1T a ship takes on ballast water iIn
San Francisco Bay and transits to the Columbia River,
they are not required to do a ballast water exchange iIn
the open ocean before entering the river?

THE WITNESS: They are required.

MR. STONE: They are required.

THE WITNESS: VYes.

MR. STONE: So you"re saying that any
possible transfer of iInvasive species from San Francisco
Bay to Columbia River is just a remnant of a residual --
this ton of organisms per cubic meter of water limit
that you mentioned earlier in your testimony?

THE WITNESS: Not everybody does their

ballast water exchange. People have been pretty good
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about 1t lately, as both Washington and Oregon have
increased their ballast water monitoring programs. But
not everybody does. Even when they do a ballast water
exchange, depending on the complexity of the internal
structure of the ship, 1t doesn®"t mean that saltwater
gets 1nto all those areas. So there®s opportunities for
organisms to persist and be transported and released.

MR. STONE: Thank you.

JUDGE NOBLE: Other questions? To my left?
All right.

Any questions based upon Mr. Stone"s
question?

MR. LOTHROP: None.

JUDGE NOBLE: Mr. Parker, thank you for your
testimony. You are excused as a witness.

THE WITNESS: Thank you.

JUDGE NOBLE: Well, when 1 looked at the
witness list -- we can go off the record.

(Recess taken from 2:45 p.m. to 2:46 p.m.)

JUDGE NOBLE: Back on the record.

MS. CARTER: Yes, Your Honor. As of
tomorrow -- 1 apologize for not filling up today. |
thought we would go longer. Tomorrow we"re going to
have Mr. Wilbur Slockish. He"s a fact witness, a tribal

fisher and he has experience with spills, and he will be
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1| rebutting Mr. Challenger.

2 Next we"ll have Ms. Elizabeth Sanchey,
3| S-a-n-c-h-e-y. She®"s also a fact witness. And she will
4 | be discussing Mosier and the tribal response to Mosier.
5 Next we"ll have Randy Settler, who i1s also a

6 | fact witness and he"s a tribal fisher and will also be

7 | discussing Mosier. Those three do not have prefiled
8 | testimony. They"re all fact witnesses.

9 Fourth we will have Mr. Roger Dick. He has
10 | prefiled testimony. He has tribal fisher experience and
11 | also rail safety, and he will be rebutting the testimony
12 | of Mr. Challenger, Mr. Schatzki and Mr. Carrico.

13 Finally, we will have Mr. -- excuse me,

14 | Dr. Zachary Penney. He has prefiled testimony. He will
15 | be speaking about the oil spill response on salmonids,
16 | and he will be rebutting the testimony of

17 | Mr. Challenger.

18 JUDGE NOBLE: 1Is i1t your belief that

19 | tomorrow will be a full day, or do you think that we

20 | should ask for additional witnesses to be on deck? |
21 | know there®s a concern about having enough time for the
22 | proponents to complete their witness list.

23 MS. CARTER: So we can have Dr. Stanley

24 | Rice, and he has prefiled testimony and he"ll be

25 | speaking to environmental aquatic impacts from -- oil
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1| spill Impacts to aquatic resources. Sorry.

2 JUDGE NOBLE: Thank you. 1 appreciate you

3| making him available. Thank you.

4 Is there anything we need to do on or off

5| the record before we adjourn for today?

6 MR. JOHNSON: No, Your Honor.

7 JUDGE NOBLE: 1In that case, we are adjourned
8 | wuntil tomorrow morning, Friday, the 22nd of January

9 [sic]. Thank you all. July.

10 (Hearing Adjourned at 2:49 p.m.)
11
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PROCEEDINGS

JUDGE NOBLE: Good morning, everyone. We"re
back on the record before the State of Washington Energy
Facility Siting Council In the Matter of Application
No. 2013-01, Tesoro Savage LLC Vancouver Energy
Distribution Terminal.

Is there anything we need to take up on the
record before we begin with the testimony for today?

MR. JOHNSON: Not from the applicant.

MR. LOTHROP: Not from the Columbia River
Inter-Tribal Fish Commission.

JUDGE NOBLE: Mr. Lothrop, are you ready to
call your first witness?

MR. LOTHROP: Yes, Your Honor. I would like
to call Mr. Wilbur Slockish, Jr., to the witness stand.

JUDGE NOBLE: Mr. Slockish, am 1 pronouncing
your name correctly?

THE WITNESS: Slockish.

JUDGE NOBLE: Slockish?

THE WITNESS: Yes.

(Witness sworn.)

JUDGE NOBLE: Thank you. Please be seated.

You may proceed.

MR. LOTHROP: Thank you, Your Honor. Good

morning, Your Honor, and members of the council. |
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1| would like to proceed with Mr. Slockish now.

2 WILBUR SLOCKISH,

3 having been first duly sworn,

4 testified as follows:

S DIRECT EXAMINATION

6| BY MR. LOTHROP:

7 Q. Mr. Slockish, can you spell your first and last
8 | name for the court reporter.

9 A W-1-1-b-u-r S-1-o0-c-k-i1-s-h.

10 Q. Thank you. 1°d like to talk to you about some

11 | of your experiences growing up, to help give the council
12 | here an understanding of your relationship with fishing,
13 | your heritage as a tribal member and the importance of
14 | first foods and the places where these first foods are
15| found, so I"m going to ask you a series of questions

16 | about these topics.

17 When were you born?

18 A. I was born on September 19th, 1944.

19 Q. And when was Celilo Falls inundated?

20 A. 1957.

21 Q. Can you please describe some of your experiences

22 | at Celilo Falls before i1t was iInundated by the Dalles
23 | Dam 1n 1957.
24 A. Yes, I can. 1 was there after other fishing

25 | places that were utilized were flooded out by Bonneville
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Dam, so we utilized that area, my father and my family

members. 1 did not actively fish there because | never
conducted -- had my first salmon ceremony done yet. So
I used to pack the fish and -- for the older fishermen

and 1 would receive pocket change for doing this
activity.

Q. You mentioned your first salmon catch and
ceremony. Can you describe what that means to the
council?

A. It"s a very special time, because that"s when
you enter the fisherman®s row. We never bothered the
salmon until we were taken down to the river by our
father and allowed to harvest the first one. And when
we got the first one, 1t was put aside and then we had a
dinner ceremony and that fish was preserved, either in a
can, In jars or dried, or other forms, salted, and given
to an older fisherman in the hopes that his knowledge
and his fishing ability would be transferred to the
young person that was doing his first fish ceremony.

Q. Thank you. After Celilo Falls was i1nundated,
where did your family mostly fish?

A. We mostly fished on the Klickitat River. There
was -- a lot of species of the same fish that was In the
Columbia River were migrating up the river to spawn.

Q. I think most of the council members know where
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the Klickitat River 1s. It"s prominent in the state of
Washington, but could you describe, generally speaking,
where the Klickitat Basin is.

A. It"s centered there iIn Lyle, Washington. It
empties Into the Columbia there at Lyle. There"s
villages -- there"s village sites and limited quarters
up In Klickitat 1n a place called Wahkiacus and then

on -- further on up the river to the Twin Bridges.

© 00 N o o b~ W DN

Q. Thanks. Did you catch lamprey at the falls on

=
o

the Klickitat River?

11 A. Yes. | was able to harvest lamprey eels iIn a

12 little stream called the Hungry Horse. It was a camp

13 | there where the people stayed. There was a little house
14| on the hill and there was a little small stream, creek,
15 | or however you want to describe 1t, but there was a wall
16 | there and 1t was wet and the -- with water coming over,
17 | and they would suck their way up the hill there to get
18 Into the stream to go on up. So we was able to harvest
19 | the lamprey in that location.

20 And also under the family fishing scaffold up

21 | there at the main falls, | used to catch a few there

22 | that 1 was able to process right there and cook over an
23 | open fire, 1Tt 1 didn"t feel like going to get something,
24| so | would harvest the eels to eat right there off our

25 | fishing platform.
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Q. Did the numbers of lamprey in the Klickitat
River decline during your life?

A. Very dramatically. There"s very few In --
there®s a place called Swale Creek there at Wahkiacus,
and there used to be all kinds of fish in that stream.
And then the farming activities up on the plateau where
Centerville, Washington, i1s by Goldendale, the farmers
started utilizing that water and dried up the stream,
and i1t"s really a trickle. And the same thing happened
there at the Hungry Horse camp. There"s a gravel pit
and there"s other kinds of farming activities up there,
and they dramatically altered the water for the lamprey
to go into that area. And up there at a place called
Twin Bridges, there was a sandbar and 1 used to follow
my brother -- my deceased brother, up to that area there
and we"d go trout fishing and all of that. The
ammocetes were within that sandbar and we could see
them. And when 1 first saw them, 1 thought they were --
they"re earthworms, but, no, they said, these are
lamprey. They"re ready to head out.

Q. Mr. Slockish, you talked about eating lamprey.
Did your parents feed you lamprey?

A. Yes. That was one of the main foods, along with
the salmon. It was utilized 1n memorials, dinners, also

at the funeral, at death dinners, the last dinner that
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we would share with a deceased person. And as a child,
the dried eels, one of the main things that I -- 1 don"t
remember, but my mother told me when 1 was a baby, that
was what was used to break my teeth through when 1 would
start suffering from the teething process. The eel
tail, dried eel tail, was -- the oils would soothe the
gum -- and as we chewed on i1t, then that would help
break the teeth through.

Q. After the decline of lamprey in the Klickitat
River, did you fish elsewhere for lamprey?

A. Yes. In the early to middle "50s, maybe "59 or
so, we utilized the Fifteenmile Creek to gather eels.
There was a large sum there. It"s right next to where
the Dalles Dam is now, and we used to go in there and
get four, fFive sacks of eels, depending on how strong we
were then, fill them maybe half full, because when they
get In there, they"re pretty heavy to pack and only the
adult males could pack almost a full sack. But I used
to be able to pack out a half of one. And they were
distributed to the family members to do whatever they
wanted to do, whether to dry them or store them or
however, that was up to them, but we distributed them
out to our family members.

Q.- Who 1ntroduced you to lamprey fishing at

Fifteenmile Creek?
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A. My stepfather. He"s the one that introduced me
to Fifteenmile Creek.

Q. Do you still fish for lamprey at Fifteenmile
Creek?

A. There was a spill there and we were told to stay
away from there and we would be informed when 1t was
safe to go back iInto there, and we were never -- because
they had fences up around i1t to keep people out while
they were cleaning that. And for a long time, there was
a small —- | guess i1t was a chemical trailer because
they told us to stay away from it, but we couldn®t go In
there and harvest the lamprey anymore and then they --
that company that was doing it, said they would inform
us when we would have the ability to go back in there
and harvest lamprey again, and to this date, 1 have
received no response saying it"s safe to harvest in that
area.

Q. After Fifteenmile Creek, where did you go
fishing for lamprey?

A. I utilized the falls at Willamette, at the
Willamette River falls, and I developed a rash on my
hands. 1 went there twice, and i1t still bothers me
today because my head -- you get extremely wet In that
area, and sometimes my head has that same sensation that

my hands had at that time, and also around my eyes, and
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It 1tches and burns, but 1 put some lotions on it and it
eases 1t. But today I won"t go and harvest eels there
because of the concern of those rashes.

Q. Mr. Slockish, did you ever fish for lamprey
commercially?

A. No, I did not. They were to us for distribution
to your family members. There®"s a little store iIn
Dalles that 1 went Into that"s called Meyers Market, and
In there, there was lamprey for sale for sturgeon
fishermen to utilize to catch sturgeon. And when 1 saw
that, 1 asked Homer, why is he doing that, and he says
fishermen want i1t, they want to catch sturgeon. 1 said
but these foods are very sacred to us because they“re
one of the first ones that come back in our meals with
the salmon and they provide us with a lot of things, but
I don"t know where he was getting them, but they were
sold for bait, and there®s other of our food sources
that are being commercially exploited and close to
extinction.

Q. How did 1t make you feel to see the lamprey
being sold?

A. It hurt my -- 1t"s hard to describe the feeling
because of -- i1t was a cultural and spiritual value that
was deeply affected because of being used for something

else than i1ts purpose. Yeah, the sturgeon like to eat
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those, but i1t was up to them to harvest on their own
when they would get them, not make them stationary for
bait purposes and recreational activities. And to me
that was i1nsulting.

Q. Today when you have the opportunity to eat
lamprey, In what setting are they available to you?

A. At -- we just had eels here last Sunday up in a

longhouse at Hehe, Oregon, and lamprey on the table, and

© 00 N o o b~ W DN

I was able to partake of them at that time. And It"s

=
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very few and far between that -- 1 reluctantly -- they
11 | weren®t Willamette River eels. |1 hope -- | think they
12 | were caught at Sheers Bridge up there on the Deschutes
13 | River. And those ones I have no problem partaking of
14 | there 1nto my meal.

15 Q. Mr. Slockish, you used the term "eels." Are
16 | those the same as lamprey?

17 A To -- when I was young, that®"s -- theilr name
18 | was -- what I learned was assum, and that translated to
19| eel, so that"s what we call them. And to me, the

20 | teachings that I had, that"s what I still follow, the
21 | naming of those.

22 Q. Mr. Slockish, did you review the video of

23 | Mr. Challenger®s testimony?

24 A. Yes, 1 did.

25 Q. So In his written testimony, Mr. Challenger says
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that federal laws guarantee that the -- to the public,
that the loss of natural resources will be compensated.
Was that your experience following the spill at
Fifteenmile Creek?

A. No. 1 have received no compensation whatsoever,
and | get asked a lot of times, well, what 1s the value
of your loss? |1 can"t place a monetary value on my
spiritual being and my cultural awareness and my
cultural teachings. To me, i1t"s priceless. And when
asked -- kept asking me -- sportsmen, how much would it
take for you to ease your conscience? | told them, 1
said, you can bring me all the gold in the world, you
can bring me all the gold, silver, all of your precious
metals, you can print me hundred dollars bills for a
thousand years and you would never have enough to pay me
for my cultural spirit.

Just like at the Dalles Dam when 1t was created,
we got $3,000 for a one-time payment, but yet the value
and the feeling that 1 have when 1 harvest these
lamprey, these salmon and the animals that -- the deer
and the elk i1s not -- no value can be placed on i1t from
my perspective because i1t"s priceless.

Q. We"re going to shift topics just a little bit.
Some of the witnesses In this proceeding have made

statements that seem to infer that the tribal fishery is
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confined to Zone 6 of the Columbia River. What
information was handed down to you by your elders with
regard to the rights -- the fishing rights that were
reserved iIn the treaty of 18557

A. From the words of my grandfather, my father, we
would access salmon clear down to the ocean mouth, and
we"ve never abandoned that concept. We reserved those

areas because they were utilized prior to contact, and

© 00 N o o b~ W DN

that document confined us to an area, but those still

=
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retained the right to harvest the aquatic beings within
11 | those areas.

12 They"re not a toy to us. They are life, the

13 | water and all of the animals. They said what they would
14| do for us, and they would -- as long as we keep the

15 | water clean and all of that, they would return to take
16 | care of us spiritually. And 1t"s not only that, but

17 iIt"s mental. 1t is so hard to express the mental part
18 | of 1t. When we"re deprived of it, that is a mental

19 | stress that we endure and the physical, spiritual. What
20 | everybody seems to forget, we"re mental beings too, iIs
21 | also connected with all of these cultural values.

22 | Because when you harvest i1t, your mind i1s very well

23 | connected to the animal making that sacrifice to feed

24 | you, to clothe you. So when we"re limited into the

25 areas, there have been -- that is a mental stress that
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we have to endure. But we have survived so far due to
this limited capacity that we can travel to those areas
because of the fences and private property can -- no one
can enter. So that part is very disturbing.

Q. Do you still fish for salmon?

A. I wish that | was out there right now with my
children. But my grandson, he said i1t was time for me
to sit back and they would take over the duties and they
would provide me with the fish that | needed whenever I
needed 1t. And he said, you"ve earned that, grandpa,
you just need to sit on the bank and we®"ll do this,
we" 1l take care of 1t. You can do things for us. You
can still patch the nets and hang nets and all of that,
but the fishing, you"re too old and you"re too slow. So
those were his words. And he"s only ten years old.

Q- Does your family bring you salmon?

A Yes, they do. | have -- my freezer i1s fTull.
I*ve got 30, 1 think, hanging in the dry shed being
dried. [1"ve got another 20 being smoked. So I have --
they"ve provided well for me.

Q. And i1s this salmon an Important source of food
to you and your family?

A. Yes, 1t Is. Because, again, | state, when you
catch one, that"s a good feeling. And 1 can remember

that, when I caught my first one and then when 1 caught
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my last one. And the feeling i1s -- i1t"s undescribable
the feeling that you get when you harvest in there and
giving him thanks that he"s made the sacrifice to feed
you, to utilize him iIn those ways of drying and smoking
and meals. So they"re very important in that aspect and
that feeling is priceless.

Q. Mr. Slockish, yesterday, Kathryn Brigham talked
about -- a little bit about her relationship with Billy
Frank, Jr. Did you know Billy Frank, Jr.?

A. Yes, | knew him. He was a great man. But when
he first started, the labels that people like him, when
they"re arrested, 1s not a good one. And he also
assisted me i1n my court proceedings and reminded us
that, you know, these animals, these fish, this aquatic
creature is placed here for our use and benefit by the
creator, and as long as we take care of them, i1t will
take care of us. So, yes, he was a good man.

Q. And where have you fished for salmon on the
Columbia River?

A. From above the tri-cities to Astoria. | didn"t
stay there too long because those big ships coming in, 1
thought they were trying to run over me, so |
reluctantly pulled away from there because of -- just
like the barges on the river now, they can"t stop. So I

didn®"t want to jeopardize myself and the people that
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were with me. So In the interest of our safety, |
reluctantly went back up to -- Into this area up here,
on the Columbia River, | mean.

Q- Earlier 1in this proceeding, Mr. Ernie Niemi
testified about cultural values and how hard 1t may be
to express those values In economic terms, and | believe
that Mr. Challenger also testified about cultural values

and the difficulty of translating that. In this regard,

© 00 N o o b~ W DN

could you share with the council where you were
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yesterday and what you were doing.

11 A. Yesterday | was up at Sheers Falls at a salmon
12 | culture camp, and within that little camp there was

13 | members of the Nez Perce, Umatilla, Warm Springs and

14 | Yakama Nation young people, and they asked -- 1 was

15 | asked to describe our fishing activities and all of --
16 | whatever else. And I pointed at the river, and | said,
17| take a look at that water. What do you see? And they
18 | said, water. |1 said, do you know that when these salmon
19 | come back, they®"ve swam a long ways from up around

20 | Alaska and other areas back down and they"re coming up
21 | this stream to spawn. Take a look at that water, and

22 | our people understood this, and 1 said, what do you see?
23 | And they said, water flowing. | said, see that water

24 | that"s going upstream? That"s one of their trails.

25| They will find that. And they look a little further up
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and there"s a little waterfall there. 1 said, there's
numerous more obstacles to get over, so he conserves his
energy following those trails and he"s strong enough yet
to go over that little falls because he has bigger ones
ahead. So wherever he can find those water flows
upstream, he will ride them and those are their trails.
Out all of the other resources that are here, 1

explained to them about what the trees do for us, what

© 00 N o o b~ W DN

the water does for us, the rock, everything, what the

=
o

deer and the elk, how they provide us with clothing,

11 | tools, shelter, our shoes, our moccasins and the other
12 | things that we needed, the nettles, we utilized all of
13| them in our life. We had to make our own. The trees,
14 | some of the oak tree and the willow tree provided us

15 | with the hoops that we utilized. So everything is

16 | connected 1n our daily life. The rock, he provides,

17 | combined with the tree, the wood through the fire to

18 | heat those rocks. The willows provide the frame for our
19 | sweat lodge where we put the rocks into. The antlers of
20 | the deer was utilized as our pitch forks to put those

21 rocks into that little pit. So they"re all connected.
22 So i1t 1s -- children, we need to revive this in
23 | our children, because they didn®"t seem iInterested and 1
24 | said, when I was young, | had no electricity. |1 had --

25| my light was a lamp, oil lamp. And we had a
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battery-operated radio. We could listen to i1t one hour
a night because of the price of that battery. But you
guys have your games, you guys have your TV and you need
to put those aside and learn these values so you can
protect them in the future.

And they started listening really closely then,
and 1 -- they asked me an example. And I said, well,
here"s an example that 1 remember that my parents told
me about the wolf. The wolf 1s very instrumental, they
said, because he said, my role 1s here, i1s to take the
old, the sick and the iInjured animal, the deer and elk
and other species that are in different areas. He said,
I will take care of them. So when you hunt, you will
always have clean, healthy animals to feed yourself and
your family, to utilize iIn the clothing that you will
get out of those hides that were tanned.

So we need to bring all of those teachings back

to the young people. 1 said, so they -- they said that
they were going to go home -- because at the end of the
session -- | talked with them for over two hours. And

It 1s hard to express everything that role that they
play in -- the cedar tree provided us with our canoe.
Also the cedar roots were utilized in creating our
baskets, water-tight baskets, that were part of our

gathering of the water to take to our home quarters. So
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we need to take care of it.

And one of the things there i1s that -- just like
modern day now, not everyone was a fisherman or a
hunter. We"ve got all different talents. In those
days, we had carvers that would carve the canoes out,
utilizing fire to burn them out. Toolmakers to make --
to clean the fire, the ash out of their -- and the rocks
to smooth 1t. So even the tree provided us with some
things of -- got a crack in there, the sap would be used
to patch that canoe.

So everything has a role in our life. And i1t"s
hard to get them all out, what they do for us, It seems,
what they said they would do for the coming people when
we were placed here. And you can"t do 1t In one hour,
two hours, because everything in this world has a role
in our life at that time before the contact altered our
areas.

There was a wintertime activity that we went
through, teachings, because from the spring to the fall,
we were gathering our foods, processing and storing
them, trading them for different areas. We had our
trade routes and our school time was in the winter.
Because we had our talents, like knowledge of the
medicinal plants. Someone would have that talent and

skill to use those medicines that the plants provided us
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with. So just like today, there"s people that are --
can draw, artists. It was the same back In that time.

And so they had a real interest in learning, and
they all said, that they were going to go home --
because 1 told them, 1 said, you need to question your
older people, your elders, your grandparents, your
mother and your father of what these roles, these
plants, what are they -- what they did for our daily
life. And they said, we"re going to go home and start
asking questions of our grandparents. And to me that
was a good sign that our people are again thinking about
our cultural, spiritual and mental well-being through
the gifts of this land that the creator placed here for
us.

MR. LOTHROP: 1 have a couple more

questions, Your Honor.
BY MR. LOTHROP:

Q. And 1 feel bad, 1 apologize, Mr. Slockish, for
this next question. But does the loss of these first
foods and first resources, does i1t make i1t more
difficult to carry on these teachings and cultural
practices?

A. Yes, 1t Is, because you don"t have the materials
there to physically show them because they have to see

It In person, and 1t is very difficult. Because just
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like in the school system, they have these flash cards
and they would display them to us. So 1t Is very
difficult it we lose a species, very hard. And one of
the ones that 1 have a concern about now iIs the
huckleberry. 1t"s being badly vandalized up there for
economic gains. There are people going in and using
metal cones, killing the plant, breaking of the branches
and that kills the plant. And 1 remember a teaching
from my grandparents that all -- everything had a role.
And fire would control the underbrush so the berries
would always be strong and big and lots of them. And
the whole village will do a control burn In the
huckleberry area and the next year i1t would be big. And
that"s why when 1 see and hear of these big fires that
are occurring currently, 1s because some of our
teachings and all of that, there was never that events
happening In ours. But our science has been i1gnored and
called a fallacy and paganism and all of that, but we
did know those things. The food was abundant with our
science.

Q- So my final question, so, Mr. Slockish, you"re
involved 1n a number of forums dealing with salmon and
lamprey, | believe. Can you briefly describe some of
the work that®"s going on, just very briefly, to rebuild

salmon, lamprey and other things, and is that important
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to view as a tribal person?

A. It"s very i1mportant for me as a retired tribal
fisherman. Because when they were here -- placed here
and that comes down to that teaching, everything needs
to be taken care of, whether i1t"s the water -- and
really, because with our science, we could drink water
anywhere. Today, no, because of the things that
happened. And the salmon, their habitat has been very
degraded through all of the industry that practices. |
always hear, well, this i1s a free market. | said, well,
nothing i1s free. 1 said, my resources, what 1 called
resources at that time, what are called resources now,
whether i1t"s a salmon, a tree, a rock, are being
utilized to the detriment of our animal life, plant
life, air. So, yes. And as long as we can take care of
this water, we will always ensure that my children and
the other grandchildren and everybody®s grandchildren --
because this land provides for not only my people but

everyone that i1s here. So to me we need to take care of

it

All along these river drainages, the ocean, the
economic gains, i1s it worth the cultural values? 1 live
here. 1"m not going anywhere. [1"ve been displaced from

harvesting my lamprey at the Klickitat River, at

Fifteenmile, at Willamette because of my reluctance to
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endure the chemicals or whatever it is that i1s affecting
me. | wish that they understand i1t. | don"t want --
all of us -- we all need to understand, we breathe this
air, we utilize this water to cleanse our body, to cook
with, all of the activities and water is utilized iIn
everything that is done, whether i1t"s In the mining
industry, the nuclear iIndustry, the chemical iIndustry.

All of them utilize water to generate the steam, and
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it"s utilized In the dam building part to generate the
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power .
11 And when you mentioned Billy Frank, I always

12 | remember his one statement that he said, when you turn
13 | on the light, look at it as a salmon. And 1°1l never

14 | forget that, the words that he utilized, that saying and
15 | that phrase. So please be mindful of the ones that

16 | can"t speak for themselves but we try to emphasize to

17 importance of their value to us. |It"s priceless. No --
18 | nothing can replace those values. So I hope that is

19 | understood from my teachings that 1"ve learned from my
20 | ancestors and | continue to hand down to my generations
21 | so that my future generations will be able to utilize

22 | the gifts of this land.

23 Q. Thank you, Mr. Slockish.

24 MR. LOTHROP: Your Honor, I have no more

25| questions at this time.
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1 JUDGE NOBLE: Cross-examination?

2 MR. JOHNSON: No questions, Your Honor.

3 JUDGE NOBLE: Council questions?

4 Mr. Moss?

5 MR. MOSS: Mr. Slockish, thank you for being
6| here today and giving us a lot of important insight iInto
7| cultural values that you"ve talked about. 1 have one

8 | question for you that"s more of a technical nature,

9 | though, and that i1s concerning the Fifteenmile Creek

10 incident, you mentioned some sort of a spill occurred

11 | there. |1 don"t believe you said when that spill

12 | occurred. Do you recall the year?

13 THE WITNESS: I can"t recall the exact year,
14| but 1t -- 1 think 1t was the late "80s.

15 MR. MOSS: All right. That"s good enough.
16 | Thank you very much. 1t gives me a sense of

17 | perspective. Thank you.

18 JUDGE NOBLE: Any further questions, to my
19 left? To my right?

20 I just have one, Mr. Slockish. 1 didn"t
21 | hear what your tribal affiliation was. You may have

22 | said that, but what is your tribal affiliation?

23 THE WITNESS: My tribe i1s Klickitat.
24 JUDGE NOBLE: Thank you.
25 THE WITNESS: Located there around the Lyle,
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Washington, area and down to Bonneville and below.
JUDGE NOBLE: Thank you.
Are there any questions based upon council
questions?
MR. JOHNSON: Just one.
CROSS-EXAMINATION
BY MR. JOHNSON:

Q. Mr. Slockish, in response to Mr. Moss"s question
about the Fifteenmile Creek incident, was that the truck
tanker spill, pesticide spill?

A. Yes.

MR. JOHNSON: Thank you. Nothing further.

JUDGE NOBLE: Mr. Lothrop?

MR. LOTHROP: No further questions, Your
Honor .

JUDGE NOBLE: Mr. Slockish, thank you very
much for your testimony this morning and you are excused
as a witness.

THE WITNESS: Thank you all for listening to

me.
JUDGE NOBLE: You"re welcome. Thank you.
Are you ready with another witness?
MR. SEXTON: Yes, Your Honor. Good morning,
my name i1s Joe Sexton. 1"m one of the attorneys

representing the Yakama Nation, along with my colleague,
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1| who 1s present and you"ll hear from shortly, Amber

2 | Penn-Roco. And at this time, 1°d like to call Elizabeth
3| Sanchey to testify.

4 JUDGE NOBLE: Could you please repeat her
5 last name for me.

6 MR. SEXTON: Yes, Your Honor. Elizabeth

7| Sanchey.

8 JUDGE NOBLE: Ms. Sanchey, would you raise
9| your right hand.

10 (Witness sworn.)

11 JUDGE NOBLE: Thank you. Please be seated.
12 You may proceed, Mr. Sexton.

13 MR. SEXTON: Thank you, Your Honor.

14 ELIZABETH SANCHEY,

15 having been first duly sworn,

16 testified as follows:

17 DIRECT EXAMINATION

18 | BY MR. SEXTON:

19 Q. Good morning, Ms. Sanchey. 1"m going to be

20 | asking you some questions regarding your work for the

21 | Yakama Nation and your experience as a Yakama Nation

22 | tribal member this morning, but first can you please

23 | state your name and spell your last name for the record.
24 A. Elizabeth Sanchey, S-a-n-c-h-e-y.

25 Q. Thank you. Are you an enrolled member of the
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Yakama Nation?

A. Yes, | am.

Q. And do you fish, Ms. Sanchey?

A Yes, my family does fish In Zone 6.

Q. And where 1s Zone 67

A. Zone 6 1s In the area to the Bonneville Dam
Pool. My family fishes at Bridge of the Gods which is
at Stevenson, Washington.

Q. How does your family fish there?

A. We currently fish on platforms or scaffolds.
start in about March and then usually end iIn November.
We follow the fish runs. The first catch of every type

of fish, whether 1t"s a spring Chinook or a summer

Chinook or blueback, or sockeye we call them, that first

catch, we always give away. We believe i1t brings us
good luck, plus 1t helps feed the elders of our family
that no longer fish.

Q. Okay. 1"m going to shift gears a little bit.

What"s your current occupation?

A. I"m the environmental manager for the Yakama
Nation. 1"m almost the hazmat lead for the Yakama
Nation.

Q- And how long have you held this position?
A. Six years.

Q. What did you do before you became the
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1| environmental manager?

2 A. I have a bachelor of science degree from

3| Heritage University. Shortly after that, 1 worked as an
4| EMT for a number of years, and then 1 worked for Wapato
5 Irrigation Project as an irrigation systems operator,

6| and then I moved into administrative duties.

7 JUDGE NOBLE: Ms. Sanchey, could you speak a
8 little bit slower, please.

9 THE WITNESS: Sorry. Thank you.

10 BY MR. SEXTON:

11 Q. Great. Do you have any -- you mentioned you

12 | worked on hazardous material and oil spills. Do you
13 | have any training specific to that?

14 A. Yes. | have a 40-hour HAZWOPER, so i1t"s a

15 | hazardous materials worker emergency response. |

16 received that last year in May, and an eight-hour

17 | refresher is required to maintain that certification.
18 I1"ve worked 1In hazardous materials emergency response
19 | for a number of years, probably dating back to 2004,
20 | starting with the irrigation program and then In my
21 | current position.

22 Q. And I"m sorry, you may have said, but I"m --
23 | perhaps didn"t hear. Who gives the training for the
24 | certification that you have?

25 A. The training that | received was certified by
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Region 10 EPA. It"s based on the OSHA standards.

Q. And again, how often is that training that you
received?

A So once you receive the full 40 hours -- i1t"s
one week of intense training. Once you have received
that, every year you"re required to do an eight-hour
refresher.

Q. And 1n your work for the Yakama Nation, how
often do you respond to hazardous material spills?

A. We probably do maybe a dozen spills a month. We
live in a high-traffic area because of highway 97 and
1-82. There seems to be a lot of semi-truck accidents
and that sort of thing. We"re also an agricultural
area, so there are pesticide spills and small diesel
spills. So approximately ten to 12 a month.

Q- In your capacity as an environmental manager and
working with hazardous materials, do you regularly work
with other governments?

A. Yes. So we often work with Washington State
Department of Ecology. Recently we"ve started working
with Oregon DEQ and then, of course, with the EPA.

Q. And do you sit on any other boards or groups
with respect to these sort of responses to hazardous
waste spills?

A. Yes. | am currently the Yakama Nation
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representative for the Northwest Area Committee,
Region 10 response team, and that consists of the US
Coast Guard, EPA. Yakama Nation is one of two tribes on
that committee. The other tribe i1s Makah. And we meet
on a quarterly basis to look over disaster preparedness
and regulations and rules added with -- having to do
with hazmat.

Q. As the Yakama Nation environmental manager and
In your position responding to these hazardous material

situations, how do you respond to them, | guess?

A. IT there was a spill?
Q.- Yes.
A. So 1T there was a spill on the reservation,

notification would either come from EPA or from Ecology,
depending on the location of the spill -- sorry, that"s
really distracting.

MR. STONE: For us too.

A. We would erther get a phone call, sometimes a
text message. If 1t"s In the middle of the night, a
phone call goes to the Yakama Nation tribal police
which, In turn, we have a system set up on who"s on call
and they"ll notify us that way. We then go and get
our -- | gather my hazmat team -- | have a team of
ten -- and decide who wants to go, who can go.

Fortunately or unfortunately, I"m not sure, we"re on
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SEXTON / SANCHEY

call 24/7, and so that limits our ability sometimes to
have a personal life, but when you love what you do, you
do 1t.

So once we gather a team, we report to the
incident and decide what needs to be done. |If we need
to meet with law enforcement, say it"s a truck accident,
of course, the first concentration i1s to make sure the
people 1nvolved are okay, and then towing of the vehicle
and then the emergency response starts either iIn
coordination with that or directly after the vehicle®s
been removed. We do a lot of vehicle accidents. So we
will put In ——- If 1t"s in the middle of the night, which
seems to happen quite often, we will just put in
emergency measures for control until the daylight hours
where we can gain a better understanding of what"s going
on. It"s one of those spur of the moment, you have to
make a decision very quickly and so we"ve gotten really
good at making quick decisions.

JUDGE NOBLE: Ms. Sanchey, you®"re speeding
up -
THE WITNESS: Am 1?7 Sorry.
BY MR. SEXTON:
Q. So broadly speaking, In this facet of your job,
you"re tasked with responding to and then cleaning up or

containing hazardous waste spills for the Yakama Nation?
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A. Sorry, can you repeat the question?

Q. Sure. Broadly speaking 1In this facet of your
job of working with your hazmat team, you®"re tasked with
cleaning up hazardous waste spills for the Yakama
Nation?

A. Yes. The expectation from my tribal leadership
Is that any time there"s a hazardous waste accident or
spill on the reservation, my program is to be there from
the beginning to the very end.

Q. Can you describe the areas of your
responsibility in terms of geography?

A. Yes. The areas of responsibility on the
reservation are boundary to boundary, if you will, from
the north to the south of the town bridge, clear to
Satus Pass at the summit, which 1s the southern
boundary, to the face -- the east face of Mount Adams,
which 1Is the western boundary, and then down to Mabton,
Washington which is the eastern boundary.

In addition to that, we also respond to any of
the ceded areas where there may have been an accident
off the reservation. And then If there i1Is an accident
In our reserved rights areas or our usual and accustomed
areas, we respond to those also.

Q.- Can you describe -- you mentioned ceded lands or

ceded areas. Can you describe what those are?
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1 A Ceded areas are the areas that the Yakama Nation
2| gave to the federal government during the treaty of 1855
3| and In return we have our reservation, we have our ceded
4 lands. Ceded lands remain to be able to fish and hunt,
5| gather foods, medicines and practice our religion iIn

6 | those areas, although they are not part of our

7 reservation.

8 Q. So we have the reservation, you respond to ceded
9 lands and then you mentioned other areas, reserved

10 | areas. Can you describe those areas please?

11 A. Reserved rights areas are areas outside of the

12 | reservation, outside of the ceded areas, but areas that
13 | we have practiced collecting our fishing, our hunting,
14 | gathering foods, medicines. These areas are often

15| outside of the state of Washington, but we still have
16 reserved rights as guaranteed by the treaty.

17 Q- Again, shifting gears a little bit, when you go
18 | to a larger spill or situation, can you describe how you
19 | work with other governments.

20 A. When we arrive on the scene, normally it"s

21 | emergency response. And so once the emergency"s gotten
22 | under control and the cleanup i1s beginning to get set
23| up, we often form what we call a unified command. And
24 | that unified command, 1t"s -- 1 think of 1t as a

25 | triangle. We"ll have the federal entity which is often
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SEXTON / SANCHEY

the US EPA, they"ll have the state ecology normally and
then the tribe. And so I"m the tribal on-scene
coordinator for the Yakama Nation. And we set up this
group, much like you, a board that makes decisions for
the cleanup and for the actions that take place during
that event.

Q. And were you involved at a hazardous material
spill or situation that happened at Sulfur Creek?

A. Yes. That incident happened March 2015. There
was a used oil -- used motor oil holding tank on a farm
that was breached. The wind caused damage to the fTill
port and it began to leak. It traveled, 1 believe,

14 miles through an irrigation system to a natural creek
and then out to the Yakima River. Initially, Ecology
contacted me to say, hey, we have a problem. My staff
and I responded. 1 believe 1t was on a Sunday. And we
arrived shortly before Ecology arrived, secured the
confluence of the Yakima River and then began to
backtrack, and it took us approximately three hours to
figure out where the oirl was coming from. That cleanup
went on for two weeks. Because, as you can imagine,
going through the irrigation system®s piped areas
through the town of Sunnyside, out through the grates,
there was a lot of natural vegetation damage. There

were 50 barnyard geese that we thought were black, ended
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up they were actually white but covered in oil. So we
had to do a lot of cleanup. And we formed the unified
command. We sat with Ecology, US EPA and the
responsible party to get that cleanup accomplished.

Q. So aside from Mosier, which I°1l get to in a
moment, have you had any experience with hazardous
materials involving trains that you®"ve responded to?

A. Yes. In September of -- 1 believe 1t was 2013

© 00 N o o b~ W DN
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near McNary Dam. They were heading west, and a boulder
11 | had come off the side of the hill, punctured the

12 locomotive™s diesel tank. That train continued on for
13 | an additional 14 or 15 miles, leaking diesel Tluid all
14 | the way through, till i1t could get to a place where the
15 | train could be serviced. That"s pretty rocky terrain in
16 | that area, not a lot of places -- flat areas to get

17 | equipment iIn.

18 Once the train stopped, 1t lost -- I can"t

19 | remember -- maybe 300 gallons 1In one spot. And the

20 | funny thing about that i1s, we were never able to locate
21 | all of the diesel on the bank of the river. We have

22 | monitoring wells in place. We know that the diesel --
23| some of 1t we were able to pull out of the Itmmediate

24 | ground, but the basalt layer is holding that diesel in

25| place. So that"s an ongoing -- that"s an ongoing
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1| cleanup, I guess you could call i1t. All we can do 1is

2| monitor. Oftentimes they will put -- they"ll pump

3 | oxygen through the wells to add bugs to help break down
4| the diesel that"s in the ground. But that was one of

5| the weird ones where you know i1t"s there, but you just
6| can"t find 1t.

7 Q. Did you respond to the Mosier train derailment
8 | on Friday, June 3rd of this year?

9 A. Yes.

10 Q. And where does Mosier fall In the areas we

11 | described previously as areas of your responsibility?
12 A. So Mosier is in Oregon. 1t"s on the bank of the
13 | Columbia River, what I would call the reserved area for
14 | the Yakama Nation.

15 Q- And 1In terms of initial notice and your

16 | response, can you describe what happened In Mosier.

17 A. Mosier occurred on a Friday afternoon, around
18 | noon actually. 1 had taken the day off from work. It
19 | was my six-year anniversary of my position, so | was

20 | taking a break. 1 got a text message from one of our
21 | tribal councilmen saying, hey, 1 heard there"s a train
22 | on fire iIn the Columbia Gorge; what do you know? So

23 | then 1 began calling Ecology and EPA, trying to figure
24 | out what was going on. At that time, Ecology had no

25 | knowledge of what was going on. EPA did. Shortly
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SEXTON / SANCHEY

thereafter | started getting e-mail after e-mail, phone
call after phone call saying, we have a problem, 1t"s an
oil train, 1t"s on fire and 1t"s on the banks of the
Columbia.

Q. So you received notice. What time did you leave
to head to Mosier?

A. I believe we left around 1:30, 2:00.

Q- And you headed straight to Mosier at that point?

A. Straight to Mosier. We did stop in Goldendale
and meet up with Department of Ecology emergency
response team. We knew 1t was going to be a struggle to
get access to the community of Mosier because of
traffic, so at that time we were trying to figure out
how we were going to do that. Ecology decided that they
were going to go on to Bingen, Washington. At Bingen
they were going to take a boat and go across to Mosier.
Because my crew and 1 were pulling our response trailer,
and 1n our response trailer we have 800 feet of river
boom 1In addition to other absorbents, I can®t pull that
across the river. So we went on ahead and accessed 1-84
to get to Mosier, which was an absolute nightmare.
Traffic was backed up for miles bumper to bumper. So we
took 1t upon ourselves to drive on the right shoulder,
having to get out and often direct traffic around a

disabled vehicle or a construction area. We finally
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caught up to an Oregon State Trooper, said, hey, we need
some help. And he said, 1 can"t help you, keep going,
keep doing what you"re doing. He did radio ahead to the
next officer and tell them, you know, these guys are
coming through, they"re on the way to the oil spill. It
ended up taking us about two and a half hours to get to
Mosier.

By the time we finally got to the turnoff to

© 00 N o o b~ W DN
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my crew vehicle behind me, an additional two to three

11 | cars behind us, where the other firefighters responding
12 | seen us going, so they jumped in line behind us. That
13 | was probably one of the most difficult responses 1 ve

14 | ever been involved in. The traffic delayed the response
15| to the incident.

16 Q. So what happened once you arrived In Mosier?

17 A. Once we arrived in Mosier, we got off at the

18 | off-ramp, talked to the state patrolmen there that was
19 | stationed and we pull up and you see this huge cloud of
20 | just black smoke, flames. And the officer tells us, you
21 | have to access across the bridge and that"s the bridge
22 | over the rail, and he said don"t stop, just go, just go,
23| just go. And so we went on forward and there was a

24 | change 1n temperature, probably 10 to 15 degrees, just

25 | going across that bridge because of the heat. You could
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feel the heat coming off that fire through your windows.
We pulled into town and 1t was absolutely apocalyptic.
There were fTire trucks everywhere. There were exhausted
firemen just sitting here and there. It was absolute
chaos. We parked our response vehicle and went to the
incident command. At that time, the incident commander
was with the governor of Oregon, so we waited. And I
have to give credit to the firefighters that were there,
but there was no organization. Everybody -- it was
chaos. It was absolute chaos.

Q. So what happened at that point? You®re waiting
to speak with incident command?

A. Yeah. We"re waiting for incident command. We
needed to check in and let them know what kind of
resources we have, personnel and then what kind of
equipment we have, an extra trailer for use. One of the
fire chiefs, 1 believe he was from Hood River, came up
to me and said, hey, we"re going to go ahead and start
pulling water out of the Columbia, to which I think we
have an active fishery going on, there®s endangered
species, we"ve spent millions upon millions of dollars
restoring the lamprey, or some population, we need to
protect those things. So | asked him, do you have a
permit from the Army Corps to pull water out of the

river. | realize 1t"s an emergency situation, but I was
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concerned. Of course, he didn®"t. And then about that
time a gentleman from the Army Corps of Engineers who
happened to be on site came up and approached me and
said, hey, I"m here. | understand we have a trust
responsibility to the Yakama Nation, as your federal
partner, what can we do to help? So once that happened,
we were more welcomed to be there. Before that all they
wanted us to do i1s write down our cultural concerns and
then send us on our merry way. |1 know my direction from
my leadership. | know that my -- the expectation they
have on me i1s to be there. So I dug my heels iIn, 1 put
my elbows out and we maintained our position, eventually
becoming part of the unified command at Mosier as the
tribal on-scene coordinator.

Q. So how long did you stay on scene that night on
June 3rd?

A That night I believe we stayed until maybe 2 in
the morning. There wasn"t a whole lot we could do. It
was -- at that time it was fire. It was fire response.
It was dangerous, so we just kind of held back. For one
thing, we didn"t want to access that bridge to get out
of town. We were nervous to do that. And time just
flew by, and we realized how exhausted we were. So we
returned home that evening or morning, what have you.

And then the next day, Saturday, we got up, got on a
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conference call with EPA, Ecology, DEQ, all the involved
parties, kind of formulated a game plan and then we
headed back down to Mosier.

Q.- And how long overall were you at Mosier during
this time?

A. Our initial arrival was about 4:00 on June 3rd,
and 1 believe the last day we were on site was
June 17th.

Q. So that"s about two weeks?

A. Two weeks, yeah.

Q. Thank you. Can you describe the work you did
throughout those two weeks.

A. Myself, | was the tribal on-scene coordinator,
so | was stationed at unified command. We had a meeting
about every hour, so I wasn"t really allowed to leave
the area. My staff, however -- 1 had cultural resource
monitors i1n place, so any digging, any type of ground
disturbance, my cultural monitors were there. |1 also
had staff that would go out and monitor the booms that
were put out in the Columbia River. We did have some
oil reach the river. So we would look for anything
additional, anything outside the booms; they would do
that twice a day. 1 also had staff working with the EU,
the environmental unit. That unit would go out and look

at the water sampling, the sediment sampling, check the
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vegetation, that sort of thing.

Q. Did Yakama tribal elected leadership ever go to
the Mosier site?

A Yes. The Monday following the train accident,
my tribal chairman and a handful of other council were
allowed to go out on a VIP tour of the area to look at
the damage. It was kind of quick. And at that time,
they were able to look at the derailed trains, the
disturbance to the wastewater treatment plant and then
they were able to access the beach.

Q. Was that the only time they went to Mosier?

A. No. On Thursday, June 9th, Yakama Nation held a
healing ceremony in Mosier on the banks of the Columbia
River. We had a religious ceremony, and we invited all
of the responders that were able to attend to be there
with us. In our religion we use singing and drums. And
so they came down to the banks of the Columbia and we
sang seven songs and kind of released ourselves and
asked for prayers for the area.

I"m tasked with -- my task was tasked for
speaking for those things that cannot speak for
themselves, protecting the environment, some may say,
but we feel that that healing ceremony, that cleansing
ceremony needed to happen. Up till that point there was

problem after problem, equipment breaking down, people
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getting heatstroke or heat exhaustion. It was triple
digits all week long, of course. And once we had our
healing ceremony and prayed on the area, things happened
to go very smoothly. There was no more equipment
failure. 1t"s our beliefs that we have to protect the
land and the land will protect us, so having that
religious ceremony was important.

Following that ceremony, there was a press
conference held that the Yakama Nation hosted. We had a
very, very good response to the press conference. It
was for leadership of what we call the four river
tribes: Yakama, Umatilla, Nez Perce and Warm Springs.
It also happened that Robert F. Kennedy, Jr. was in the
area and he came and spoke. And i1t was -- i1t was good.
I think that needed to happen to move the project along.
Everybody needed to clean their hearts and minds.

Q.- Following Mosier, have you been given direction
to do anything else with respect to that incident?

A. Yes. My tribal leadership has asked me to
prepare a letter to Gina McCarthy, who 1s the
presidential appointee head of the US EPA. There's a
lot of concerns. Oftentimes when people think of
fishing on the river, they think of salmon. And
although salmon®s important, 1t"s Important to our diets

as native people, we also have to think of the lamprey
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or the eels. And when the oil was reaching the river,
It was coming through an outflow pipe from the
wastewater treatment plant. That outflow pipe was about
eight feet offshore. So when the oil bubbled up, i1t
bubbled up eight feet offshore. One of my main concerns
was the lamprey. They live In the sediment. So we know
that there i1s some damage there. We"ve asked for a
government-to-government consultation with Gina McCarthy
to share our concerns, to share our concerns not just
with the Mosier incident, but with all transportation of
fossil fuel through the Columbia River Gorge. It"s not
Jjust a scenic area to us, i1t"s our lifeblood.

Although the Yakama Nation is located in central
Washington, we are river people. We always have been.
Since time immemorial, we"ve been fisher people. And
we"ve been raised -- I"ve been raised that 1f we don"t
take care of our foods, they won"t take care of us. |IT
we don"t go and catch the salmon and provide them in our
diet and bring them to the table, they won"t be there
for us anymore. So i1f we"re not going to protect them,
then we"re not Yakama people. So that"s the lifeblood
of who we are. And we want to make sure that Gina
McCarthy understands that, that it"s not just -- iIt"s
not just commerce. It"s not just something we do

because we can. It"s something we have to do. It"s
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something we"ve been trained to do. 1It"s i1n our blood.

Q. Have your leadership given you direction in your
work regarding these matters with respect to mitigation
for these impacts that you described?

A. Yes. Immediately following Mosier wrapping up,
Union Pacific reached out to me and offered to mitigate
damages received. While Mosier was occurring, during
the first week, the pool -- the Bonneville pool was held

static by the US -- by the Army Corps. And that
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thinking was, 1If there was oil in the water, let"s keep
11 It within the booms, let"s keep i1t off the shore. So

12 | they held the pool static, which was fine iIn the

13 | beginning, but when that pool 1s held static and the

14 | water®"s not moving, people aren"t catching fish. And so
15| there was -- there was a subsistence Impact and there

16 | was an economic impact. Union Pacific was aware of

17| that. 1 brought 1t up at one of our unified command

18 | meetings that Union Pacific was at, and 1 asked that

19 | since we"ve eliminated the threat to the Columbia River,
20 iIT we could get the water moving in the pool again. And
21 | so there was a consensus vote, which 1s how we do things
22 | at unified command, and we opened the gates and the

23 | water started moving again, which so happened that

24 | evening my dad was able to catch six salmon, which was

25 | great. Before he wasn®"t catching anything.
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But Union Pacific, knowing that we"ve been
impacted, wanted to mitigate. Well, there®"s no word iIn
the Yakama language for mitigation. Mitigation iIs not
something we do. Much like my elder who spoke before me
said, you could offer us a million, trillion dollars for
the rest of our life and it"s not going to be enough.
Mitigation 1s not part of our language.

Q. Earlier in your testimony, you mentioned you
have cultural monitors. Can you describe, | guess, why
or the nature of the Yakama Nation"s concerns with
respect to cultural resources?

A. As | stated, Yakama people have been river
people since time immemorial, and not just Yakama
people, Warm Springs, Umatilla and Nez Perce and
Klickitats. There"s been several tribes in that area.
And with people being iIn the area comes tragedy, death,
loss, but also village sites and homesites. So
throughout that area, there®s cultural sites every step
of the way. Twenty miles upriver from Mosier on the
Washington side is a significant site called S"kin
Village, something that we just met with the Bonneville
Power Administration over a fairly large site that is on
the records, 1t"s iIn the maps, 1It"s -- we"re aware of
it. Well, there®s also sites throughout that we, as

Indian people are aware of, that aren®"t on the maps that
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Department of Archaeology doesn"t know about. So while
we were onsite, there was a discovery made which |

will —- 1"m not able to speak about, but just because on
the map there was no sites doesn"t mean there wasn"t
anything there, and that"s important to understand.
Often we don"t publish or make people aware of our sites
because of looting or damages. It"s a way of
protection.

Q. Thank you, Ms. Sanchey.

MR. SEXTON: That"s all the questions | have
for you.
JUDGE NOBLE: Cross-examination?
CROSS-EXAMINATION
BY MR. JOHNSON:

Q- Ms. Sanchey, 1"m Dale Johnson. [I"m one of the
attorneys for the applicant. Thanks for being here this
morning.

With regard to the McNary Dam diesel spill that
you discussed, BNSF is responsible for paying for that
monitoring and cleanup effort, is i1t not?

A. I believe they are. They used an environmental
consultant firm, Kennedy Jenks, who was on site and has
put the monitoring wells In place. So my belief Is that
BNSF 1s responsible for that.

Q. Okay. And do you -- as part of your hazmat
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responsibilities, do you coordinate with BNSF regularly,
or 1s there a program that you participate In?

A. The short answer i1s no. BNSF is very difficult
to work with. They like to keep us at bay. They don"t
prefer to meet with us. They actually hired a Yakama
tribal member as the tribal liaison In efforts to reach
out to the Yakama Nation, I"m assuming, but, no, not at
all.

Q- Okay. So you don®"t think that liaison effort
has been productive?

A. No.

Q. Okay. Are there other tribes, either iIn or
outside Washington, that have similar hazmat
capabilities to the Yakama?

A. Possibly. Not within the state of Washington
that I"m aware of.

Q.- Okay. So in your general geographic area on
both sides of the river, so to speak, is i1t primarily a
Yakama Nation responsibility?

A. When you"re looking at the four river tribes, it
would be Yakama Nation.

Q- Okay. All right. And with regard to the Sulfur
Creek 1ncident, do you know how long it took to i1dentify
that a leak had even occurred?

A. I"m unsure how long i1t took to identify. The
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way It was -- was i1dentified i1s the community started
noticing blobs of black oil coming down the creek, not
knowing where i1t came from. So | am unsure how long it
had been leaking before the calls from the community
started coming in.

Q. Okay. And that was -- 1t was i1dentified by
private citizens who noticed 1t?

A. Yeah. People out walking their dogs.

Q- Okay. All right. You also, In discussing the
Mosier iIncident, talked about your first -- your TfTirst,
I guess, notice of the iIncident, 1 thought you said
coming from a tribal member. And then you said you
received a number of e-mails and calls. Were those
e-mails and calls, or some of them, part of activation
of a response plan?

A. I don"t believe so. When you get into hazmat
work and you form a team and you have an emergency
response, it kind of becomes a brotherhood and we all
look out for each other. So as things start to pop up
and as notifications start to go out formally, everybody
reaches out to each other to make sure everyone iIs on
the same page. An official notification did not occur
until late 1In the afternoon. 1 believe we were already
In route to the scene when we were officially notified.

Q. Okay. And as part of your duties as the hazmat
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coordinator, you are part of a regional response plan;
iIsn"t that correct?

A. Whose regional response plan?

Q. Well, a regional response plan.

A. We do serve on the Northwest Area Committee
regional response team for EPA. So as far as federally,
yes, we are.

Q- Okay. But do you coordinate at all with the --

© 00 N o o b~ W DN
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Department of Environmental Quality and the Washington
11 | Department of Ecology. Is that --

12 A. Mosier was the first time we"ve ever worked with
13 | Oregon DEQ. And we have worked with Ecology in the

14 | past. As far as having a response -- a regional

15 response or a coordinated effort with Ecology, that"s

16 | something I°ve worked very hard on within the last year.
17| So 1t"s difficult to understand because the Yakama

18 | Nation works at a federal level, we"re federal partners
19 | with the federal government, we"re not partners with the
20 | state, and so building those relationships i1Is something
21 I have been working on.

22 Q- Okay. And just to confirm, and I think I know
23 | the answer to this at this point, but the Yakama -- you
24 | were the only tribal entity as part of the unified

25 | command during the Mosier incident; is that correct?
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A. We were the only tribal on-scene coordinator at
Mosier. However, Umatilla did come by and take a look
and share their concerns, as did Warm Springs.

Q.- Okay. And you described some -- when you --
your arrival at the scene there in Mosier and you -- 1|
think you used the word "chaos.' Have you reviewed the
testimony of the Mosier fire chief, Jim Appleton, in
this proceeding?

A. Yes, | have.

Q. Okay. And do you dispute his opinion that the
response actually went quite well that day?

A. I do not dispute that. |1 have a different
perspective.

Q. Okay. And what resources were on scene when you
arrived?

A. A dozen or so different fire units. The
firefighting effort assumingly went well, but my view 1is
more from a hazmat perspective, environmental
perspective. 1"m not a trained firefighter, so | can"t
speak to that.

Q. Fair enough. And at the time you arrived and
you got inside the i1ncident command center, were there
representatives of the Department of Ecology there?

A. When 1 arrived at the overpass to access Mosier,

the Department of Ecology team was just coming across
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1| the river iIn the boat. So they arrived shortly after

2| uUs.

3 Q. I"m sorry. | keep forgetting this was on the

4 | Oregon side of the river.

S A Yes.

6 Q. So how about DEQ representatives? Were they

7| there?

8 A. I do not recall them being there at that time.

9 Q. And a corps of engineer -- you talked about a

10 | corps of engineers representative approaching you. Were

11 | there corps representatives there when you arrived?
12 A. There was one.
13 Q. And was the BNSF reaction team on site when you

14 arrived?

15 A. This wasn"t a BNSF i1ssue.
16 Q. So 1s 1t your testimony that there was not a
17| BNSF -- I"m sorry. 1 apologize. As I told the council,

18 iIt"s been a long four weeks. The Union Pacific reaction
19 | team, was there a representative on site at that point?

20 A. When 1 arrived?

21 Q. Yes.
22 A. Not to my knowledge.
23 Q. Okay. Do you feel that your efforts and your

24 | response made a meaningful contribution to the overall

25 | response at the Mosier incident?
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A. Absolutely.

Q. You also talked about equipment failure. What
specific equipment failures were you referring to?

A. I don"t recall talking about equipment failure.

Q. I*m sorry, | thought that you talked about in
the aftermath of the iIncident, that there were equipment
failures and there were people who succumbed to heat
exhaustion and some other things, and I was just
wondering what equipment failure you were referring to?

A. IT I said that, | apologize. | don"t recall
saying that.

Q. Okay. Fair -- sorry. | didn"t mean to cut you
off. Was there something else?

A. There were people with heat exhaustion. It was
triple digits. It was an oil train fire. It was hot.

Q. Okay. And you also talked about oil bubbling up
in the river. Can you just describe that more fully.
What specifically was bubbling up?

A. So when the train derailed, i1t took out the
wastewater treatment plant. It cracked and destroyed at
least three of the manhole covers, and | believe 10,000
gallons of Bakken crude accessed the treatment plant.
The outflow pipe from that treatment plant was eight
feet offshore into the Columbia River. That"s how the

oil entered the river, was through the outflow pipe. So
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1 It was coming out of the outflow pipe and bubbling up to
2 | the surface.

3 Q. So when you say "bubbling,”™ so there was crude
41 oinl bubbling up?

S A Yes.

6 Q. Okay. And that was contained by an oil

7| containment boom, correct?

8 A. A series of three.

9 Q- Okay -

10 MR. JOHNSON: No further questions.

11 JUDGE NOBLE: Cross-examination? Excuse me.
12 | Redirect? |1 apologize.

13 MR. SEXTON: Your Honor, just one really

14 | brief, brief question, just for clarification.

15 REDIRECT EXAMINATION

16 BY MR. SEXTON:

17 Q.- I believe, Ms. Sanchey, you had mentioned

18 | equipment fairlures in the context of the religious

19 | ceremony -- the cleansing ceremony that had taken place,
20 | and the difference between -- | don"t know i1If you have
21 | personal knowledge of those failures, but | just wanted
22 | to refresh your recollection with respect to that and
23| see 1T you had anything to add on that.

24 A. Thank you. | did say that. |1 apologize. The

25 | reason | said that is one of the gentlemen, the head of
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the hazmat team from Union Pacific, a gentleman by the
name of Rob -- Robert -- I can"t recall his last name --
he said that they been experiencing equipment failures
up to that point. That"s not something | witnessed.
That was something that I was told when he come to thank
me for having the religious ceremony, come to me with my
leadership at that.

MR. SEXTON: Thank you. That"s all the
questions | have at this time.

JUDGE NOBLE: Council questions?

Mr. Snodgrass?

MR. SNODGRASS: Good morning, and thank you
for coming to testify. A couple of questions.

One, i1n terms of the -- you mentioned
earlier 1n your testimony of a spill from the, I
believe, Sulfur Creek, 1f 1"m getting my locations
right, from the motor oil container. Do you know what
the total gallons spilled i1s, ballpark?

THE WITNESS: 1 believe i1t was in the
ballpark of 2500 gallons.

MR. SNODGRASS: Okay. What sort of
cleanup -- how was -- was In -- was that removed from --
how did the cleanup on that work?

THE WITNESS: That"s -- the cleanup -- there

was a lot of environmental damage at that point In time
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along the banks of the river. And then there happened
to be a marsh that had the inflow pipe open, so there
was damage to the marshlands. There was a lot of
on-the-ground moving tumbleweeds that were covered in
oil and having to remove soil that had been
contaminated.

In addition to that, there was having to
clean out the entire irrigation system in that area.
That"s -- that probably took a good week and a half.
And then also we had to bring i1n an avian cleaner to
take care of the birds that were there. And 1t wasn"t
just the barnyard geese, but there were native ducks and
other geese i1n the area that were covered in oil. It"s
interesting, when they get covered in oil, they start
to -- they float on the water, but they"ll go in circle
after circle after circle exhausting themselves. So
although this occurred on the Oregon side, there were
impacts clear to Prosser in Washington.

MR. SNODGRASS: 1 think you mentioned that
was In 2015 or "14. So what i1s the current status of
the river? Are there fish iIn 1t?

THE WITNESS: 1 believe the status of the
river i1s -- has repaired i1tself. There were -- there
was no work done within the mainstem of the Yakima River

at that time. Disturbance to access the sites that were
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contaminated would have caused more harm than good.

MR. SNODGRASS: I see. And just some
questions about your experience in the Mosier iIncident.
You said 1t took two and a half hours. Was that to get
from Goldendale to Mosier?

THE WITNESS: Roughly.

MR. SNODGRASS: And iIn that trip, were most
of the other vehicles in front of you emergency -- as
best you could tell, emergency responders or other
traffic or —-

THE WITNESS: 1t was other traffic. And
they were basically at a standstill.

MR. SNODGRASS: How long would that drive
normally take, i1f you know?

THE WITNESS: Let me backtrack. First, 1
can -- | believe we left Toppenish at 1:30, and |
believe we got on the site at Mosier between 4 and 4:30
so that would have been three hours. That trip normally
from Toppenish would have taken us an hour and a half.

MR. SNODGRASS: And i1t sounded like you had
a little bit of assistance in that you said you had --
you talked to one Oregon trooper who couldn®t
necessarily wave you up but at least could talk to the
people In front of him.

THE WITNESS: The initial ask from us to the
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trooper was to have an escort. And he basically said, 1
can"t do that; you"re going to have to keep doing what
you"re doing. However, he did radio ahead to the next
trooper to let him know we were coming so that that
trooper just waved us through and didn"t stop us at that
roadblock.

MR. SNODGRASS: And then later you said you

somehow -- I missed that part of the testimony or |

© 00 N o o b~ W DN
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the shoulder or something and you said some of the other
11 | fire trucks followed you at that point?

12 THE WITNESS: We were, from just past Biggs
13 | all the way to approximately Hood River, driving on the
14 | shoulder exclusively. And we had firefighters and

15 | personally owned vehicles following us, not fire trucks.

16 MR. SNODGRASS: Thank you.

17 JUDGE NOBLE: Other questions, to my right?
18 Mr. Stone?

19 MR. STONE: Good morning, Ms. Sanchey. 1I™m

20 | sorry 1f |1 missed this iIn your testimony, but you

21 | mentioned that on your first trip to Mosier, you were
22 | hauling your hazmat response trailer which contained a
23| boom. Is that the boom -- was that eventually used to
24 | put out iIn the river that we saw In the aerial

25 | photographs?
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SANCHEY

THE WITNESS: No. Two environmental cleanup
companies, Clean Harbors and NRC Environmental arrived
on site. They deployed their boom. We had our boom
there as an extra.

MR. STONE: Okay. Were those response
companies called on site by Oregon DEQ or the Union
Pacific Railroad or --

THE WITNESS: [I"m not sure.

MR. STONE: Okay. Thank you.

JUDGE NOBLE: Other questions? To my right?
My left?

Mr. Stephenson?

MR. STEPHENSON: Thank you. [I"m interested
in the unified command, and I"m not an attorney on these
things, but 1t seems to me that you brought unique and
Important authority perspectives, expertise and also
another person to the command, and so I"m wondering are
there things we can do to make that -- not because of
you, but because there®s many people there that need to
be part of that command, are there things that we can
think about, drills or tabletop exercises or something,
and are you invited to those, are there things that we
can think about to make that smoother so when we have
these 1ncidents that require fast response, we can have

a fast response?
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THE WITNESS: Thank you. Initially when we
arrived on site, local jurisdictions had no idea what to
do with us. What do we do with the tribe? Do we just
talk to them, take notes and send them on their way? It
wasn"t until our federal partner and this partner, being
Army Corps of Engineers, knew what to do with us, knew
that we had a place -- we had a right to be there and

that we needed to have a seat at the table. 1 believe
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it would help In the future -- preferably we don"t have

=
o

another one of these incidents, but i1f we do in the

11 | future, that local jurisdictions understand how tribes
12 | fit into the equation. We do get invited to tabletops,
13 | but 1t"s always at the federal level, very rarely at the
14 | state level, and definitely not at local jurisdiction

15 levels. So just an understanding of how tribes -- not
16 | just the Yakama, but tribes fit Into the equation is

17 important.

18 MR. STEPHENSON: Thank you.

19 JUDGE NOBLE: Any further questions?

20 Mr. Rossman?

21 MR. ROSSMAN: Thank you for your testimony.
22 We"ve heard earlier testimony that the

23 | applicant in this case has done tabletop exercises to
24 | model a spill response iIn the river associated with this

25 | project. Do you know if the Yakama Nation was invited
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to participate?

THE WITNESS: I don"t believe so.

MR. ROSSMAN: And 1 know from the
application, that there were some letters sent to
cultural resources officers iIn your tribe requesting
information about cultural resources on site or any
cultural resource concerns. Have you at all been

involved In any conversations about that with reference

© 00 N o o b~ W DN

to this project?
THE WITNESS: No, I have not. | don®"t do
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11 | the cultural resources portion. | have a member of the
12 | cultural resources program that works with my hazmat

13 | team, but as far as any response, I"m not aware of that.
14 | That"s not my program.

15 MR. ROSSMAN: So to your knowledge, there

16 | haven"t been conversations about sort of the iInteraction
17 | between hazardous material response and cultural

18 | resources within your tribe relative to this project or
19 | with the applicant relative to this project?

20 THE WITNESS: 1 don"t feel comfortable

21 | answering that because 1 don"t have that knowledge.

22 MR. ROSSMAN: Got i1t. Thank you.
23 JUDGE NOBLE: Further questions to my left?
24 I just have one clarification, Ms. Sanchey.

25 | You were mentioning about the 2014-2015 event that you
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SANCHEY
responded to, and you said that you saw -- talking about
the bird -- Impacts to the birds and geese and other

native birds. You said you saw iImpacts all the way to
Prosser, and Prosser is quite a bit far from the river
and uphill. Can you describe what impacts you®"re
talking about there?

THE WITNESS: So we were able to launch
boats -- well, actually let me back up. In the middle
of the night this happened, towards evening, so then we
had an evening -- had to go out in the middle of the
night and track i1t. For whatever reason, there was
pools of oil traveling to Prosser.

The reason Prosser is so -- sticks out 1In my
mind so much i1s we have a fish hatchery there that takes
In river water for the habitat. So we had to go and
make sure -- first of all, secure that area with booms
and then have that hatchery switch from river water over
to well water. There was sheening up on the banks and
In some of the vegetation. But like | said, because of
the way the -- the access point, we didn"t get involved
in the river work; 1t would"ve done more harm than good.

JUDGE NOBLE: And that would have been the
Yakima River, not the Columbia River?

THE WITNESS: The Yakima River.

JUDGE NOBLE: Thank you for that
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1 clarification.

2 Any questions based on council questions?
3 MR. JOHNSON: No, Your Honor.

4 MR. SEXTON: No, Your Honor.

5 JUDGE NOBLE: Ms. Sanchey, thank you for

6 | your testimony this morning. You are excused as a

7 withess.

8 THE WITNESS: Thank you.

9 JUDGE NOBLE: Thank you.

10 I think this is a good time for the morning
11 | break. It"s about a quarter till 11. We will be iIn

12 recess for 15 minutes or a little less, till 10:55.

13 (Recess taken from 10:44 a.m. to 11:01 a.m.)
14 JUDGE NOBLE: We"re back on the record.

15 Mr. Sexton, do you have another witness?

16 MR. SEXTON: Yes, Your Honor. | would like

17 | to call Randy Settler to testify, please.
18 JUDGE NOBLE: Mr. Settler, would you raise

19 | your right hand, please.

20 (Witness sworn.)

21 JUDGE NOBLE: Thank you. Please be seated.
22 You may proceed.

23 MR. SEXTON: Thank you, Your Honor.

24

25
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1 RANDY SETTLER,

2 having been first duly sworn,

3 testified as follows:

4 DIRECT EXAMINATION

5| BY MR. SEXTON:

6 Q. Good morning, Mr. Settler. 1"m going to be

7| asking you some questions regarding your experiences as
8 | a tribal fisher this morning, but first can you please

9| state and spell your last name for the record.

10 A. My name i1s Randy Settler. 1"m a Yakama enrolled

11 | member. My name is spelled R-a-n-d-y, my last name

12 | Settler i1s S-e-t-t-l-e-r.

13 Q. Thank you, Mr. Settler. What i1s your current

14 | occupation?

15 A. Currently, I™m a commercial tribal fisherman. |
16 | fish near the location Stanley Rock, Koberg Beach.

17 Q.- How long have you been a fisher?

18 A. My father was a fisher and his father was a

19 | fisher and myself, 1"ve been brought up in fishing, so

20 | about 53 years, 1"d say.

21 Q- Okay. And when were you born, sir?
22 A. 1955.
23 Q. Have you had any other jobs or work that are

24 related to fishing?

25 A. Yes. |1 was the fish and wildlife law and order
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SEXTON / SETTLER

community chair for the Yakama Indian Nation from 1997
to 2001. 17ve worked in fish processing and marketing
most of my life. Served on the Pacific Salmon Treaty as
a southern panel alternate for 15 years. So 1"ve pretty
much worked around the fishing side of things most of my
life.

Q. And you were present this morning for
Mr. Slockish"s testimony; i1s that right?

A. Yes, | was.

Q- Okay. And you heard him talk about the
Fiftteenmile Creek herbicide spill; 1s that right?

A. That"s correct.

Q. Did you -- did you have any experience with that
spill?

A. Well, not personally, but | resided near

Fifteenmile for all my grade school and high school
years and 1 fished Fifteenmile for lamprey and steelhead
and bass and iIn other areas. So | know that river --
that Fifteenmile Creek quite well, yes.

Q. Did you know any other tribal fishers who were
impacted by that spill?

A. Oh, yes. That particular spill, as the outflow
meets the Columbia, 1t goes downriver along a large
platform area which 1s commonly referred to as the Lone

Pine in-lieu treaty fishing area. And so there®s 30 or

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 3977



Hearing - Volume 17 In Re: Application 2013-01 Tesoro Savage Vancouver Energy Distribution Terminal

© 00 N o o A~ W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SEXTON / SETTLER

40 tribal members. A lot of my family still reside iIn
that area. And so those platforms were all shut down
and people were told they could not fish because of the
contaminates iIn the water there. So, yes, 1 do know.

Q. What happened to some of those people who were
unable to fish during that herbicide spill at
Fifteenmile Creek?

A. Well, they couldn®"t earn any money, and there
was gillnet fishery going on, and several of them took
old boats that they probably would have never been on
and they moved upriver and they went gillneting. A few
of them I know, they drowned during that -- just shortly
after that chemical spill 1In that Fifteenmile. They
would®"ve never left those fishing platforms i1f there
wasn"t a chemical spill. So they drowned iIn the
Columbia upriver as a result of having to move and try
something else to make a living.

Q. How many people do you know, sir, that passed
away In that respect?

A. From the chemical-related spill?

Q. Yes, sir. You described people that had -- that
took to boats from their platforms because they couldn™t
fish their platforms.

A. Well, 1 believe there was three i1n that boat

that capsized. But two were from the platforms. The
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1| other fellow was -- was a set-net fisherman. So the two
2| from the platforms went up to assist that person who was
3| Tishing already upriver and they drowned in that -- that
4 | boat accident.

5 Q. Shifting gears a little bit, sir, were you

6| present at or near the site of the Mosier derailment on

7| June 3rd of this year?

8 A. Yes, | was.

9 Q. What were you doing that day, sir?

10 A. Well, I serve on the Columbia River Inter-Tribal

11 | Fish Commission, much like our chief, Wilbur Slockish,
12| Jr. I1"m a commissioner as well, and 1 work closely with
13 | the Yakama Nation fishing staff because 1 am a Yakama

14 | Nation commissioner, and | received a text message as |
15 | was traveling east on Highway 14. Highway 14 is on the
16 | Washington side of the Columbia, and I was going to my
17 | fishing location, Stanley Rocks Treaty Fishing Access

18 | Site, which 1s one mile east of the Hood River bridge

19 | there on the Oregon shore. And my location was -- | was
20 in the tunnels on Highway 14 and | received this text

21 | from one of the fishery staff, Mr. Steve Parker, and he
22 | saild -- the text says, | have a train derailment with a
23 | car leaking; are you near your fishing location? And I
24 | texted him back and said, I"m on route, and he asked me

25 | to take pictures if 1 could.
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Q. So you"re on route to your fishing location
nearby, relatively speaking, Mosier, and you receive a
message regarding the derailment. What happens after
that?

A. well, we Itmmediately noticed the traffic
situation getting a lot worse, and they closed 84 and
the traffic crossing the bridge at Hood River became
congested. And we were able to make it to the Oregon
side, and 1 parked my vehicle 1In the Hood River marina.
I called my family members who fish with me who were at
Stanley Rock one mile east of Hood River, and | had my
fishing camp there and my boat, and I asked them to
drive up to the Hood River marina and pick me up because
84 -- Highway 84 was closed. And I knew the only way
that we were going to get around was by boat. So they
came up to pick me up at the Hood River marina.

Q.- So your family picks you up at Hood River
marina. And where do you go from there, sir?

A. Well, we fueled up. You know, we didn®"t know
what our day was going to be like, and |1 have an
80-gallon tank on my boat. So we pulled up to the fuel
dock and started trying to get the fuel attendant to
come down and give us fuel, and we were there with the
Sheriff"s Department and they were doing the same thing.

They were trying to fuel up their boat.
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Q. After you fuel up, did you take -- did you go
back out on the river somewhere?

A. Oh, yes. We then immediately traveled upriver
about five or six miles to the oil train derailment, and
we took pictures as we went up to the oil train
derairlment near Mosier there.

Q. What were you doing besides taking pictures?

Was there any other reason you went up there to see the

© 00 N o o b~ W DN

derailment?
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A. well, we were fishing our set nets, which are --
11 | they"re just like a ring on your finger, but they"re

12 | 24-inch -- 24 feet i1n circumference. And then we tie a
13 | bag net on that metal ring, which is five-sixteenths

14 | spring steel, and the bag net, you set it In the back.
15| And as the fish are moving upriver in their migratory

16 | travels, they swim Into those hoop nets, and we check

17 | them and we take the fish out and harvest them. And

18 | that"s why I was originally going back up to this site

19 | when I got the text message, was to tend to the gear --

20 | the hoop sets. So we -- iInstead of tending to our gear,
21 | we drove straight up to Mosier because 1t was -- by that
22 | time 1| had received phone calls and -- from the

23 Inter-Tribal Fish Commission staff, and they were all

24 | very concerned. 1 had received calls from the chairman

25 | of the Yakama Nation. A number of people were
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already -- been notified about the oil train derailment.

Q- So how long were you there in the water near
Mosier during the derailment?

A. Well, 1t was a pretty calm day, so we can travel
55 miles an hour, 60 miles an hour on my boat. And we
only stayed around probably an hour. We went to the
outflow of Rock Creek to see 1f we could view any oil
that was seeping out. There was no visible oil that
was -- we observed, and we took pictures of the train
and the smoke plume and we got as close as we felt that
we wanted to be because we were worried about
explosions. We didn"t know if there was going to be an
explosion. And we could witness, you know, the Columbia
River Inter-Tribal enforcement vehicle traveling up and
down the bank. That was the only enforcement vehicle
that we saw.

Q. In the water?

A. No. They were on the bank.

Q. Okay .

A. They were driving back and forth on the road
there with their lights on.

Q. So you were there at the Mosier -- or near the
Mosier derailment site for about an hour. What did you
do after that?

A. Well, while we were there, we talked with the
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Oregon State Police. They brought their boat in about
45 minutes after we arrived. And then we figured there
wasn"t anything we did -- we could do. We offered to
help the county deploy the deployment booms because
we"re all, you know, Ffishing people that get In and out
of the banks and work on the Columbia River commercially
so we"re pretty skilled at what we do. They told us
that they didn"t need any help, so we traveled, you
know, four miles from the oil train derailment to our
fishing camp, which i1s called Stanley Rock Treaty
Fishing Access Site. And there we parked our boat and
we got off and started doing our normal activities.
Wwell, we checked the hoops as soon as we got back there
to take the fish out of the nets.

Q. And then what happened after you checked the
hoops for fish at your camp?

A. Well, I mean, i1t was -- you know, we basically
stared at the traffic because the traffic was completely
stopped and people were being rerouted over to the
Washington side, and the traffic was just all up and
down Washington Highway 14, and did, you know, our
normal activity. And other tribal fishermen in that
camp, there"s about 30 of us that reside at that treaty
fishing access site In trailers and tents. You know, we

all were there and talking about, you know, the oil
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train derailment.

One of the longest standing fishing families,
the Georges, they were stuck in the traffic and they
couldn®t get across to the Oregon side and they sent me
a text message and said, we"re stuck on the Washington
side, we want to come back to our camp, because they
were actively fishing with hoops themselves, and they

asked 1f 1 could send my boat over to the Bingen marina,
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which 1s right across the river from my camp and then
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bring them back so they could take care of the fish that
11 | they caught. And so I sent my two nephews across river

12 | with my boat and picked them up and they came back.

13 Q. So this 1s all around mid-afternoon on June 3rd;
14 Is that right?

15 A. That"s correct.

16 Q. And you -- | believe earlier in your testimony,
17 | you had mentioned that there i1s -- 1t was relatively

18 | calm; 1s that right?

19 A. That"s correct. It was an easterly wind.

20 Q. Was there any smoke from the fire from the

21 | derailment at the camp?

22 A. Yes. I"m sorry. Yes, there was a considerable
23 | amount of smoke. I don"t know what to -- how to

24 | describe 1t, but the smoke that was coming off was

25 | Dbillowing out and 1t was black. And as you -- my camp
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iIs downriver of that location and we had a light,
easterly wind that was blowing the smoke due west down
the river right over Highway 84. And below that smoke,
you could -- 1t wasn"t as dark. Where the black smoke
was, you couldn®t see through i1t, but below i1t, there
was almost like a reddish discoloration below that and
it was traveling all the way over the top of our fishing

site. And that was something we were all observing
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there at the camp.
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Q. Did you feel any effects of -- from that smoke?
11 A. Yes. My conversation with the other fishing

12 | crew when they came In on my boat when they had to be
13 | transported across the river was -- the conversation

14 | went, can you taste the burning tire, because we"ve

15| all -- grew up together and we know what -- as kids we
16 | set tires on fTire before. And we were, like, yeah, it
17 | tastes like a burning tire, you know, and we were

18 | talking about that. And we"re all tribal fishing guys
19| so we get dirty so we just wear tank tops, and then we
20 | can go to the shower and shower up. And I mentioned to
21 | the other tribal fishermen, 1 said, can you feel that?
22 | And we started talking about actually having something
23| on our skin. And 1 grabbed a towel and stuff and said,
24 I"m going to take a shower, and I"m telling our

25 | fishermen that fish for me that we"re pulling out of
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1| here because, you know, the taste and the feeling of

2| the -- almost like a flake that was coming down on your
3| skin.

4 Q- And what happened later that evening at the

S| camp?

6 A. Well, everybody left. 1 mean, the price of fish
7| at that time was about $7.50 a pound. So if the fish

8 | averages 15 pounds, it"s about $100. And some people

9| catch more fish than others and some people make a

10 | harder effort at 1t. And for my catch, there was other

11 | tribal fishermen that was catching twice as much as what
12 I am, but they have five times more fishermen fishing
13| and they"re running a lot more of the big hoops than I
14| am. And the location where I am located, 1t"s about

15| four miles, and in between that four miles from the

16 | train derailment and 1n between that location, there"s
17 | several platforms a mile and a half closer to the train
18 | derailment on the Oregon side and they have a lot more
19 | platforms there and they fish a lot more hoops there.
20 | That fishing family 1s made up of Warm Springs and the
21 | Yakama tribal members.

22 And we were talking, and 1 said, well, I™m

23 leaving. And Glenn George, who is -- 1 consider one of
24 | the oldest ones, I think he is the oldest one, like I

25| am, i1n that fishing family, he said, 1*m levering too, I
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don"t want my guys tasting burned tire or having
anything on their skin from the oil train derailment.

So as far as | know, my nephews who run their own hoops,
they left. There"s three of them. And five of the
Georges, myself. So about nine -- nine of us that was
fishing on that side, we all left.

Q. So everyone left that evening. That"s still --
we"re talking about the evening of June 3rd; iIs that
right?

A. well, 1 think we left in the -- right around
4:00 everybody was trying to get out of there.

Q. Okay. And you mentioned a feeling on your skin
and the taste i1In your mouth. How did you feel that
evening?

A. Well, I don"t go to doctors. 1 don"t know -- my
mother®"s 83 and she doesn"t go to a doctor at all unless
she®s near dying. And i1t"s just something that we as
tribal people try and stay away from it. 1 developed a
sore throat and started coughing. 9:00, 10:00, I
started feeling like | had an empty stomach and I drank
too much coffee or something like that, and then 1
didn"t feel well. So that persisted about three days,
you know, where 1 was coughing and a little bit of a
sore throat; not an extreme sore throat, but enough that

I noticed it.
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1 Q- Is that usual for you?

2 A. No. 1 don"t get sick.

3 Q. So you-all stopped fishing on that Friday. Did
4 | you suffer any direct economic impact from stopping

5| Tfishing, then, because of the derailment?

6 A. well, I was catching about seven salmon a day.

7| When 1 went to my hoops, they had been checked earlier,
8 I had two salmon In. So seven salmon times 15 pounds or
9| so. That"s about 100 pounds. 7.50 a pound, you know,

=
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which 1s about $750, maybe, times two. So we lost out

11 | on fishing time. But | didn"t feel that I wanted people

12 | that -- 1In my family exposed to those kinds of
13 | conditions. 1 was concerned about the people in Hood
14 | River as well because the plume -- 1f 1t goes by me, it

15| had to go by the people In Hood River as well.

16 Q. So you stopped fishing Friday. Did you fish
17 | Saturday?

18 A. No, I didn"t.

19 Q. Okay. When did you return to start fishing

20 | again?

21 A. We came back Monday.

22 Q- Okay. And you mentioned other fishers -- well,
23 | Tfirst of all, let me back up. Do you fish on Sundays,
24 | sir?

25 A. By tribal law we cannot fish on Sunday.
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Q. Is that specific to Yakama law?

A. Yes, 1t 1s. And Warm Springs or Nez Perce or
Umatilla, they can fish on Sunday, but Yakamas are
prohibited.

Q. So that other family you mentioned, the George
family 1 believe 1t was, did they return Saturday?

A. No, not that 1"m aware of. | returned on Monday
and 1 witnessed them on Monday, but they weren®t
fishing.

Q. Do you know whether they returned Sunday to
fish, sir?

A. No, | think they returned Monday as well.

Q. You -- earlier iIn your testimony you mentioned
you took a couple of photos of the derailment and
resulting fire. |1 would like to take a look at a couple
of those and talk about them with you.

A Okay .

MR. SEXTON: So i1f I can, first, I would
like to talk about what"s Exhibit 5302.
BY MR. SEXTON:
Q. Can you see that picture okay, Mr. Settler?

A. Yes, | can.
Q. Can you describe what this picture 1s?
A. Well, this is a picture taken from my boat.

This i1s as close as we got to the mouth of Rock Creek,
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1| and we"re looking south, kind of like southeast from the
2| front of the boat. And there"s an opening there for the
3| mouth of the Rock Creek to flow into the Columbia, and

4| we were trying to observe 1f there was any oil that was
5| coming out of the mouth of Rock Creek. That was about

6| 2:20, I think, in the afternoon.

7 Q. 2:20 1n the afternoon on June 3rd?

8 A. Yes, 1t 1s.

9 Q. Thank you.

10 MR. SEXTON: And i1f we can pull up

11 | Exhibit 5300, please.
12 | BY MR. SEXTON:

13 Q. Can you see that picture okay, Mr. Settler?

14 A. Yes, | can.

15 Q. Can you describe, 1s this a photo that you took?
16 A. Yes, 1t I1s. It"s from my camp there at Stanley

17| Rock Treaty Fishing Access Site. And that is a view of
18 | the oil train derailment and the smoke that is traveling
19 | west from an easterly wind. And you can see the bluff

20 | there on the Oregon shore and parts of 1-84 and the rail

21 that travels there.

22 Q. And, again, this was June 3rd; i1s that right?
23 A. Correct.
24 Q.- When you returned to camp after you had been at

25 the site of the derailment?
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A. Right, that"s correct.

Q. And are there fishing sites between that camp
and the site of the derailment?

A. Yes. There i1s one mile and a half --
approximately one mile, one mile and a half, there®s a
point where that rock -- footing of the mountailn there
comes down to the river. On the point there, there's

several fishing platforms and that"s fished by the other

© 00 N o o b~ W DN

family that stays iIn the camp. There®s the Warm Springs

=
o

and Yakamas that fish together right off that point.

11 | They have several platforms, 1°d say three or four, five
12 | platforms off that point.

13 Q. And once again, sir, really quickly, you

14 | mentioned winds were light that day. [Is that in your

15 | experience usual?

16 A. Well, 1 live near the wind surfing capital of

17| the world. That"s what I"m told. | do know that people
18 | come to the Hood River area because there®s winds that
19 | blow there 265 days of the year. That"s what is

20 | advertised In -- that i1s truly a reason they come there
21 IS because of the high winds. And so the -- my

22 | experience i1s winds from 15 to 35 miles an hour are real
23| common. So, yes, | think that"s kind of uncommon to

24 | have such a light wind, you know, but it does happen

25 | some days.
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Q. Thank you.
MR. SEXTON: Your Honor, that"s all the
questions 1 have at this moment.
JUDGE NOBLE: Cross-examination?
CROSS-EXAMINATION
BY MR. JOHNSON:
Q. Mr. Settler, I"m Dale Johnson. [I"m one of the
attorneys for the applicant. Have you sought any
compensation for the economic damages that you discussed

from the railroad or anyone else?

A. No, 1 haven"t, Dale.
Q. Okay .
A. No, 1 haven"t.

MR. JOHNSON: Thank you. Nothing further.

JUDGE NOBLE: Any redirect?

MR. SEXTON: No, Your Honor.

JUDGE NOBLE: Council questions?

Mr. Shafer?

MR. SHAFER: Mr. Settler, thank you very
much for your testimony.

This 1s a difficult question, but I just --
with you here, could you please share your thoughts and
feelings, 1T there were some type of an Incident which
Impacted your business to the point that it put you out

of business, what would this do to you? Could you --
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are you okay to share some thoughts and feelings about
that? You spoke to how many generations in your family
have been fishing and obviously this i1s your work and
your business, so could you share some thoughts with us
on that?

THE WITNESS: Well, yes, Greg, and | see
you"re a commissioner with Clark County. The location
that I fish at, we had a fishing site dispute with
another tribe there and my brother was beaten severely
with steel bars. And I lost my brother. He"s the only
one I had. And we grew up together. We slept i1in the
same bed. He was older than me. He was an athlete,
well liked, and he looked out for me. And after he was
beaten, you know, we continued to fish, and 1 fish not
because so much that i1t"s the only thing 1 do, because I
do construction work, other types of work and make good
money. But the Inter-Tribal Fish Commission have four
tribes, and of those tribes, | fish ceremonial for three
of the tribes, the Yakamas, the Nez Perce and the
Umatillas, | have assisted over the course of my life.

I currently do that right now.

When we die -- when we lose our life here on
this earth, we take our family into a longhouse, and I"m
a ceremonial fisherman for a longhouse. And it"s truly

something when you can see the detail from the tribal
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perspective of having a ceremony for someone that you
love and they passed on. So it might not mean a lot to
some people, but when you have that kind of recognition
from more than one tribe and many bands and we all come
together and we share in that kind of ceremony, It"s
important.

And even though 1 lived most of my life or
all my life along the Columbia River and I have
generations of family that lived In that same area, the
Hood River area, we don"t leave, you know. The only
ones that we"ve got recorded documentation of leaving,
they were sold as slaves by the army and relocated in
Idaho -- or recognized in ldaho In Nez Perce country,
and we came back to our land.

But 1t"s different, you know, when you ask a
question of a native person, you know, the price or how
it would mean to someone, it"s not the same response
that you"d have, because you®"re a citizen of the United
States and you"re a citizen of the state of Washington.
And this world has been affected by the relationship
that the United States government has and the states off
of the resources of this land. And these resources to
me, 1 believe, were God-given to our people. They were
aboriginal rights, and we were placed on this land by

our creator. And so when we witness things like the
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degradation of our water, like the degradation of our
air, we don"t want to relocate, we don"t want to go to
some other place. We want those things to stop. We
want to have this land for the generations of our
younger people.

And so I don"t know if that answers your
question, Greg, but, yes, 1t would be devastating. It
would be devastating 1T we"d seen an accident like this
that truly went into the river and leaked out a lot of
oil into the river. 1 think this i1Is a fortunate
accident given its location, was easy to contain, but
It"s not over.

MR. SHAFER: Thank you very much.

JUDGE NOBLE: Other council questions?

Any questions based upon council questions?

MR. JOHNSON: No, Your Honor.

MR. SEXTON: No, Your Honor.

JUDGE NOBLE: Mr. Settler, thank you very
much for your testimony this morning. You are excused
as a witness.

THE WITNESS: Thank you, Your Honor.

JUDGE NOBLE: Thank you.

MS. PENN-ROCO: Good afternoon, Your Honor.
My name 1s Amber Penn-Roco and 1 represent the Yakama

Nation. The intervenors would like to call Roger Dick,
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Jr.
JUDGE NOBLE: Mr. Dick, would you raise your
right hand, please.
(Witness sworn.)
JUDGE NOBLE: Thank you. Please be seated.
You may proceed.
ROGER DICK,
having been first duly sworn,
testified as follows:
DIRECT EXAMINATION
BY MS. PENN-ROCO:

Q. Roger, just a reminder to speak slowly as we
have a court reporter here that"s taking down your
testimony. Can you please state and spell your name for
the record.

A. My name 1s Roger Dick, Jr. My First name is
R-o-g-e-r, and the last name i1s Dick, D-i1-c-k, and

Junior is spelled In the normal way.

Q. And you"re an enrolled member of the Yakama
Nation?

A. Yes.

Q. Can you please describe your current position

and duties.
A. I am the harvest coordinator for Yakama Nation

fisheries, so | handle the day-to-day fishery management
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duties. 1 supervise the collection of fishery data. 1
generate the harvest estimates. 1 also generate fishery
models, fishery modeling and | advise the tribal
council.
Additionally, 1"m a member of the US versus

Oregon Technical Advisory Committee. Technical Advisory
Committee forecasts the salmon runs on the Columbia.
The Technical Advisory Committee reaches consensus on
In-season harvest management with run size updates and
catch updates. And TAC, or the Technical Advisory
Committee, also reconstructs the runs both seasons.

Q. And how long have you been iIn this position?

A. I started 1n this position iIn September of 1999,

so a little over 16 years.

Q. And prior to your current position, what did you
do?

A. I started at the biologist level with the Yakama
Nation in October of 1997. | started on the Satus

Watershed Restoration Project. Before that 1 was a

student.

Q. And can you please describe your educational
background.

A. I have a bachelor of science iIn fisheries from

the University of Washington.

Q. Can you please describe your experience in
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fisheries and working with tribal fishers.

A. So much like Wilbur and Randy that testified
earlier, 1 grew up along the Columbia River in a fishing
family. So 1"ve been fishing since a very young age and
been around fisheries. 1°ve mostly fished platforms and
gillnets on the Columbia. And also my father worked for
Yakama Nation fisheries since 1977, and I used to ride

along with him to work when he would go monitor the

© 00 N o o b~ W DN

tribal fishers.
JUDGE NOBLE: Ms. Penn-Roco, 1"ve noticed

=
o

11 | that you are reading the questions that are i1dentical to
12 | the prefiled testimony, and 1 want to make sure you knew
13 | that the council has already been able to read the

14 | prefiled testimony.

15 MS. PENN-ROCO: Yes. And that was my last
16 | question that was from the prefiled.

17 JUDGE NOBLE: Thank you.

18 MS. PENN-ROCO: My apologizes.

19 | BY MS. PENN-ROCO:

20 Q. Have you reviewed your prefiled testimony?
21 A. Yes.

22 Q. And was the testimony accurate?

23 A. Yes.

24 Q.- And you stand by your testimony?

25 A. Yes.
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Q- Can you briefly summarize your testimony.

A. So my testimony was about the impacts that the
proposed terminal would have on treaty fisheries. The
two biggest impacts would be on access and safety. So
the current fisheries In Zone 6, like has been
mentioned, the railroad tracks run along the river and
the tribal members have to cross the tracks in a lot of

cases to access their fTishing sites. So access itself

© 00 N o o b~ W DN

Is affected by the amount of train traffic. So iIf
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there®s going to be more trains from the oil being

11 | transported through, that will have an impact.

12 And then also there®s a safety issue with

13 | crossing tracks, because a lot of the treaty fishing
14 | sites are often remote areas and there®"s not always, you
15 | know, railroad crossings and that type of thing. But
16 | that"s the basic summary.

17 Q.- Earlier 1t was suggested that iIn response to a
18 | spill, tribal fishers could merely move to a different
19 | fishing site. Could you explain why this would be

20 | difficult?

21 A. Okay. So the two main fishing methods i1n the
22 | treaty fTisheries are the platform fishery and the set
23 | gillnet fishery. And both of these are shore-based

24 | where the tribal fishers establish the fishing sites,

25 like we just heard from Mr. Settler. He kept referring
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to Stanley Rock, kept referring to a specific site. So
the tribal members develop and establish their fishing
at very specific sites, very specific locations, and it
has to do with the way the fishing 1Is done and catch
rates. And so you can"t just go anywhere along the
river and, you know, put up a platform and put hoop nets
in, like Mr. Settler described, and expect to have good
catch rates. There"s very specific conditions and

Mr. Settler referenced back eddies and deeper water and
stuff like that.

So the Yakama Nation actually registers the
commercial gillnet sites. So those are registered all
up and down the river. The platforms are not registered
but they"re established through the traditional means of
recognized usage and the sites are associated with --
either with an individual or a family and that was --
Mr. Settler referenced that and he kept referring to
this family and this individual to the site. And the
tribal fishers are very territorial. And so most all of
the good spots in Zone 6 have already been taken. So 1if
there were an area to be closed and fishers had to
relocate, i1t"s not as simple as just picking up and
going to a different area as say it would be like the
sport fisher or something. That"s going to be a lot

more difficult to go to a different area and, you know,

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 4000



Hearing - Volume 17 In Re: Application 2013-01 Tesoro Savage Vancouver Energy Distribution Terminal

PENN-ROCO / DICK

1| there"s already fishers -- you know, they"ve already

2 | taken up the good spots. So the fishers coming in would
3| have to seek out new spots, and i1t*"s a long and

4 | difficult process.

5 Q. And there are differences in catch rates between
6 | Tfishing sites; iIs that correct?

7 A. Yes.

8 JUDGE NOBLE: Mr. Dick, wait -- there"s a

9| mower going on behind us and so i1t"s difficult for us

10 | and the court reporter to hear you. So i1f you could

11 | speak up just a little bit -- the mower is gone.

12 THE WITNESS: Yeah, earlier 1 think 1t was a

13 | weedwacker, but now they®"ve moved on to mowing. But,
14 | yeah, 1"1l speak Into the microphone and speak louder.
15 I1"m sorry.

16 JUDGE NOBLE: Good. Thanks.

17 BY MS. PENN-ROCO:

18 Q. We were talking about whether there are

19 | differences In catch rates at different fishing sites.
20 A. Oh, yes. Yes, that"s exactly what | was getting
21 | at. That"s how the tribal fishers establish their

22 | sites, based on where they could have the best catch
23 rates. And so the water depth, the flow of the water,
24 | you know, whether 1t"s a back-eddy or not, you know,

25 | things like that all affect the catch rates.
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Q. How difficult 1s i1t to assign a monetary value
to cultural resources?

A. This 1s a very interesting question. And I"ve
heard this question quite a bit over the years,
especially 1n my job because we do have commercial
fisheries. And like Wilbur and Randy testified earlier,
this concept of assigning a value to the treaty fishing
Is very difficult to describe. 1It"s very difficult to
try to convey i1t. When 1 think about 1t, you know, the
treaty fishing is really integral to who we are as a
people. And i1t would be the same thing -- the best I
can explain i1t i1s 1t would be like asking the average US
citizen what kind of value would you put on the right to
vote, the right to free speech, the right to freedom of
religion, you know, the things that are integral that
make a US citizen a US citizen. That"s the level that
treaty fishing has for the tribal people.

Q. And for those tribal fishermen that try to
obtain compensation for the closure of a fishing site,
how difficult i1s 1t for them?

A. Okay. So I was involved in an attempt to file
claims. There were some military jets that collided
above the Columbia River -- they fell Into the river iIn
the proximity of Arlington, Oregon, and Roosevelt,

Washington. And so we had our summer gillnet fishery
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going at the time, and there was a portion of the river
that was closed and there was an attempt to file claims.
And what we found is that it"s very difficult with the
tribal members -- the difficulty comes from two reasons.
The first i1s the tribal members are not very good about
documentation, and there®s a specific reason for that.
So there i1s -- the most documentation is with commercial
fisheries, and for fish that are sold directly to
wholesale buyers, there®s receipts or -- they‘re
referred to as fish tickets. And so there are those.
But a lot of the sale can come from buyers that don"t do
the fish tickets. |If they"re sold directly to
retailers, restaurants, casinos, et cetera, If they“re
sold directly to the public, a lot of times there won"t
be a receipt or documentation of any kind. And that"s
just on the commercial side.

With subsistence fisheries, that"s the fish that
people take home and eat and distribute to other family
members and things like that, there®s usually not much
documentation on that part at all.

And then the ceremonial part of the catch, the
part of the catch that will be used for ceremonial
purposes, there"s -- again, there®s really not a lot of
documentation.

On the harvest management side, we do collect
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data. You know, we subsample the fisheries and we
expand for -- in the normal ways fish -- catch estimates
are developed, but, you know, going to specific fishers,
the data 1sn"t specific down to that level and anonymity
iIs really big -- 1t"s a really big concern with the data
collection. So our data monitors are not writing down
the families or the names or stuff. They just go into

different areas and they"re collecting just the data on,
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you know, the number of fish that were caught and how
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many piers and how much time and that sort of thing.

11 | They"re not writing down any names. So that"s not a

12 | good way to document things.

13 The big reason the tribal members are not very
14 | good about documenting their catch, documenting their

15| sales 1s there"s a lot of fear that the information will
16 | be somehow used against them In the future. So i1ncome
17 | derived from treaty-related activities, like fTisheries,
18 | are not taxable, but the tribal fishers are very fearful
19 | that, you know, that may not hold or that somehow -- you
20 | know, 1f they keep a lot of records and stuff, that

21 | somehow 1t"s going to be used against them.

22 The second thing that made i1t difficult 1i1s

23 | that -- kind of going along with what Randy and Wilbur
24 | talked about, there®s a really big negative view on the

25 idea of selling our treaty rights. And from the time I
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was a young kid, and I think this i1s pretty typical for
most of the tribal fishers, we"re told a lot that 1t"s
really bad to take compensation in lieu of fishing. It
kind of goes back to the Dalles Dam payment. When the
Dalles Dam was constructed, there was a payment and it
was distributed to the tribal members, and I think there
was -- the lesson from i1t is that the value of money
that comes from that i1s not -- you know, 1t"s really
small compared to what is actually lost to the tribal
people. And so from those two things, you know, i1t was
really difficult to get the tribal members to fill out
the claims and 1t was really hard to document things
properly and it was really difficult.

Q. Shifting gears a bit, how do oil spills 1mpact
fishing sites?

A. So the most immediate effect would be 1f an area
was closed, then the -- whatever sites iIn the closed
area are not accessible for fishing. You know, and like
has been spoken about, you know, that could be a shorter
duration in a smaller area.

The other impact would be i1f -- you know, how
the o1l movers through and what happens to 1t, you know,
iIT 1t 1s In the sediment or adheres to the aquatic
plants or that type of thing, you know, If there"s

residual oil. You know, the fish have a really strong
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sense of smell and are probably going to avoid that
area.

The last thing i1s there"s a big stigmatism with
spills and contamination, and the tribal fishers will be
really leery, really cautious of going back iInto the
area to fish again. Like Randy was saying, a lot of
times they"ll even just vacate the area themselves. So
both the catch rates and also the effort can be
affected.

Q. Can you please explain what in-lieu treaty
fishing access sites are.

A. Okay. So in the analysis that was done by
Carrico -- I"m not sure 1f I"m pronouncing that
correctly, but there was a lot of reference to the
in-lieu and treaty fishing access sites. And what those
are i1s they"re sites that have been built by the corps
of engineers to replace sites -- fishing villages that
were fTlooded by the construction of Bonneville Dam. And
there was -- 1 don"t remember the details off the top of
my head, but there was a number of acres that were
promised to the tribal fishery for the villages that
were fTlooded, but 1t"s only for the effects of
Bonneville Dam, so 1t wouldn®"t carry down to the project
area in Vancouver.

An iInteresting thing about the construction of
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the in-li1eu treaty fishing access sites i1s, | think
there were six original sites that were built, you know,
a long time ago, like the 1950s or so, but 1t was -- it
wasn"t nearly the acreage that was promised. And so
there was a whole bunch of new sites that were built
starting back In the late 1980s and through the "90s and
2000s, and I think the last one was completed about
five years or so ago. And i1t"s iInteresting, you know,
1T you think about -- you know, there was a lot of
impact to a lot of communities when the dams were built
and some whole towns and homesteads and things. And
those were, you know, relocated immediately, my
understanding of 1t. But the treaty fishing access
sites, 1t took decades.

And so my understanding of i1t is the corps of
engineers basically had to find land that was available
that they could try to purchase. And so a lot of the
sites are close to a lot of the treaty fishing areas,
but a lot of them are not. So just looking at the
in-lieu treaty fishing access sites themselves, 1t"s not
completely representative of where the actual fishing
sites are. So a fishing site i1s where a platform would
be built or where a gillnet would be attached to the
shore. That"s a fishing site. But the in-lieu treaty

fishing access sites, they“"re more like campgrounds, and
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the tribal members do use them when they®"re fishing but
they"re different from a fishing site, per se.

Q. So do tribal fishers only fish i1n areas around
these sites?

A. No. There are some in-lieu treaty fishing
access sites that are really close to a lot of the
fishing areas, but there"s a lot that are not. And the
tribal members are accessing the river, you know, all up
and down, you know, throughout -- so a lot of times
they“"re, you know, driving off on, you know, the remote
dirt roads that run along the tracks or other roads to
access their fishing sites.

Q. So those sites are not necessarily a good gauge
of the location of all of the tribal fishers fishing
sites?

A. That"s correct.

Q- What do you have to say to those who believe the
tribe"s iInterest i1s limited to the Zone 6 fishing zone?
A. So 1 think Elizabeth Sanchey covered some of

this i1n her testimony, and I"m pretty sure Wilbur and
Randy touched on i1t also. So most of the treaty fishing
Is I1n what"s referred to as Zone 6, from McNary Dam to
Bonneville Dam. We®"ve also recently established some
bank fishing as far down as Beacon Rock, but, you know,

my understanding, the position of the Yakama Nation 1is
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that none of the usual and accustomed fishing areas have
been relinquished. And so the U&A areas extend over a
much larger area, you know, that go downstream of
Bonneville Dam, you know, quite a ways. They go
upstream, you know, up the Columbia, even out In the
lower Snake.

And so most of the fishing in the Columbia does

occur In Zone 6 and right below. But there®"s a lot of
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fishing In other areas. Especially -- so if there®s not
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fishing 1In the mainstem Columbia, a lot of times they"ll
11 | be fishing In tributaries that are really close. So

12 like we have a fishery up on the Icicle River, which is

13 | a tributary to the Wenatchee River, but we don®"t do a

14 lot of fishing out iIn the Columbia River, you know, say,
15 | up around Wenatchee or Brewster or that area. So the

16 | Yakama Nation has maintained fishing In the Cowlitz

17 | River for smelt in Southwest Washington and also for

18 lamprey in the Willamette at Willamette Falls.

19 Q. And would you say that the Yakama Nation®s

20 interest 1s not just in the harvest of fish?

21 A. Yes. So harvest i1s the most visible and, you

22 | know, there are several court cases governing the

23 | harvest, but 1 think, like Elizabeth Sanchey testified,

24 | you know, really the Yakama Nation and the other tribes

25 | are working to establish comanagement. And the really
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big thing that the tribes are trying to do iIs we"re
trying to rebuild the runs. So all the aspects of the
salmon®s life cycle come into play, not just the
harvest. The habitat side -- and | think Elizabeth
works a little more on that side. There®s, you know,
the hydro component. The hatchery component or the
production component is really big with the tribes. 1
know all four tribes have production programs that are
all aimed at rebuirlding the runs. And, you know, the
sentiment always i1s, on the tribal side, that we"re not
just rebuilding the runs for the tribes; we"re working
to rebuild them for everybody.

MS. PENN-ROCO: Thank you. Those are all my
questions.

JUDGE NOBLE: Cross-examination of Mr. Dick?

CROSS-EXAMINATION

BY MR. JOHNSON:

Q. Morning, Mr. Dick. [I"m Dale Johnson
representing the applicant. Just a couple quick
questions. The military jet collision that you
described, was that -- that was the claim against the
United States; is that right?

A. Yes.

Q. Okay. And do you happen -- 1 realize you"re not

a lawyer, but do you happen to know what process that
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1 involved? Was i1t, for instance, do you know 1If that was

2 under the Federal Tort Claims Act or some other federal

3 law?
4 A. I believe 1t was. And my reason for saying that
5 iIs ——- like 1 was saying, i1t was really difficult to get

6 | the information from the tribal members, and from what I
7| remember being told by the attorneys was the time ran

8 | out and 1t was -- that tort claims sounds familiar.

9 Q. Okay. Thanks. Have you personally ever been

10 involved on behalf of the tribe relating to a claim

11 | against a responsible party under the Oil Pollution Act?
12 A. I can"t recall any.

13 Q. Okay. And a similar question, have you ever

14 | been involved on behalf of the tribe as part of a

15 | natural resource damages assessment as a tribal trustee?
16 A. I haven®t been i1nvolved directly in that, but 1
17 | know different parts of our program, those terms do

18 | sound familiar. 1 know different parts of the program
19 | do work on issues like that, but I haven"t been involved

20 | personally, myself.

21 Q. Okay. Thank you. And related to your
22 | discussion of the difficulty of -- involving claims,
23 | has -- are you aware of any outreach efforts by the

24 | tribe or even any federal agency to dispel the concerns

25 | that result In a lack of recordkeeping or the i1dea that
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1| acceptance of compensation will result in forfeiture of
2| a right?

3 A. Yes. Salmon marketing became a huge issue

4| during the "90s. The runs got really low and the prices
5| got really low. So the recordkeeping -- so we had a lot
6| more tribal fishers starting -- selling a lot of their

7| catch over the bank and directly to retailers, and so

8 | there®"s been a long effort to educate the tribal fishers
9| on the benefits of recordkeeping and i1ssuing receipts

10 | and things, not only for themselves but also for their
11 | customers. And some of that has taken hold and they

12 | will issue receipts and stuff, but there"s just this

13 long -- 1t"s been really difficult. They"re really

14 leery of the i1dea of being told one thing and then later
15 | finding out 1t"s something different. And the salmon

16 | marketing has done really well and I think they do i1ssue
17 | more receipts and things than they used to, but they"re
18| not -- 1 don"t know how long they hold onto those

19 | receipts and i1t"s really difficult to get them, you

20 | know, to divulge that type of information.

21 MR. JOHNSON: Thank you. Nothing further,

22 Your Honor.

23 JUDGE NOBLE: Redirect?
24 MS. PENN-ROCO: Just a clarification.
25
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REDIRECT EXAMINATION
BY MS. PENN-ROCO:

Q. There would be typically no proof of sale for
salmon consumed personally or used for ceremonial
purposes?

A. That"s correct.

MS. PENN-ROCO: That"s all.

JUDGE NOBLE: Council questions?

Mr. Snodgrass?

MR. SNODGRASS: Good morning. | guess we"re
almost 1In the afternoon. Just a couple of quick
questions.

In terms of the -- 1 was struck by there®s

some additional information on rail iIncidents that"s
been provided over the last couple of days, as we
learned about the case of the train hitting a rock and
not the rail and having a spill. To your knowledge,
In —- have you heard of any cases of a train derailing
Iin the general area where we"re talking about but not
spilling? Not having any release of oil iIin that area?
Are you aware of any?

THE WITNESS: No. No.

MR. SNODGRASS: Turning to the issue of the
safety of crossing the tracks, can you give us a general

sense of what i1s the status of warnings of coming
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DICK

trains. There"s none? There"s some?

THE WITNESS: So i1t really depends on
whether there®s an established actual crossing or not.
And so like with reference to the in-lieu treaty fishing
access sites, those would all have the normal railroad
crossings, you know, have the lights or even the gates
that come down. When the tribal fishers get out Into
the more remote areas to access sites, a lot of times
there®s really nothing. They"re just going along the
tracks and then crossing where they need to, that type
of thing. So there could be really no safety apparatus
at all.

MR. SNODGRASS: Are there longstanding
platforms or tribal fishing sites that have that status
where there"s no warning at all?

THE WITNESS: Yes. There®s a good number of
them. There®s a lot of fishing that occurs up and down
the river. And depending on which side of the river
they"re on, especially with the freeway on the Oregon
side, the freeway, you know, there"s not a lot of
smaller roads and things that would have the normal
safety apparatus on them. It"s just more the -- | think
iIt"s more like a service road for the rairlroads that the
tribal fishers are just using.

MR. SNODGRASS: |[Is sort of the danger of the
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use of the road or your sense of i1t, any different for
trains that are heading westbound versus eastbound?

THE WITNESS: I haven®t really thought about
that. But I can®"t think of any reason why there would
be a difference. You know, a train is a train.

MR. SNODGRASS: [In this case IS your concern
mostly -- we heard testimony recently that there -- |

can"t remember exactly what i1t was, but there would be

© 00 N o o b~ W DN

some of -- some of the trains will return via the
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eastbound route, oil trains will return empty. And I
11 | don"t know to what extent 1t was. | do not remember it.
12 | Were you aware of that or Is your concern just about the

13 | oil trains going through heading into Vancouver?

14 THE WITNESS: With relation to the fishery,
15| the concern i1s going to be both. It"s going to be
16 | both -- the trains traveling in both directions and, you

17 | know, whether the trains are filled with o1l or whether
18 | they"re empty, 1t doesn"t make that much difference

19 | except there®"s a bigger danger of a spill 1t they"re

20 | carrying oil. But otherwise, there shouldn"t be much

21 | difference. The danger i1s there both ways.

22 MR. SNODGRASS: Thank you.

23 JUDGE NOBLE: Other council questions?

24 Mr. Siemann?

25 MR. SIEMANN: Good afternoon now. Thanks
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for being here.

In your prefiled testimony and today, you"ve
talked a lot about the risk of crossing the railroad
tracks and the risk of -- well, mostly of the risk
crossing the railroad tracks and the effects of the oil
spills. And the applicant®s lawyers, counsel, have
often talked about the fact that, i1n fact, already there

iIs oil -- there are oil trains coming along the tracks;
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there are already quite a number of trains crossing the
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tracks. And so in effect this is not a change from

11 | nothing to something; this 1s a slight change in the --
12 | well, potential change In the volume because they iIn

13 | some ways disputed that even, but it would also be an
14 Increase In the amount of oil.

15 Can you help us understand how you think

16 | about that change, and how we should think about that
17 | change relative to the concerns that you"ve voiced

18 | today?

19 THE WITNESS: Right. So the way I would

20 | characterize 1t i1s i1t"s not a situation where 1 would
21 | consider i1t to be really low risk or really safe as it
22 Is. You know, growing up on the river and fishing, you
23 | know, I was always taught from a young age that the

24 | train tracks are very dangerous and stay off of them.

25 It"s a very dangerous situation as i1t is. And any
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Increase 1s going to make that danger even more so and,
you know, especially 1Tt the trains are carrying oil. So
there®s danger even, you know, no matter what they"re
carrying, if it"s sawdust or grain or whatever. But,
you know, carrying oil, there®s a lot more danger,
especially from a fire or spill or that type of thing.
You know, even if the iIncrease iIn train traffic 1s, you
know, marginally an increase, 1t"s -- the only way I can
put 1t 1s 1t makes an already dangerous situation even
that more dangerous.

MR. SIEMANN: Thank you.

JUDGE NOBLE: Other council questions?

Are there questions based on council
questions?

MR. JOHNSON: No, Your Honor.

MS. PENN-ROCO: No, Your Honor.

JUDGE NOBLE: Mr. Dick, thank you very much
for your testimony today. You are excused as a witness.

THE WITNESS: Thank you.

JUDGE NOBLE: And i1t"s time for our noon
break. We will be In recess until 1:15.

(Recess taken from 12:15 p.m. to 1:18 p.m.)

JUDGE NOBLE: Everyone ready to go back on
the record?

MR. LOTHROP: Yes, Your Honor.
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1 JUDGE NOBLE: Would you please call your
2 | next witness.

3 MR. LOTHROP: Your Honor, members of the
41 council, 1 would like to call Dr. Zachary Penney.

5 JUDGE NOBLE: Dr. Penney, would you raise
6| your right hand, please.

7 (Witness sworn.)

8 JUDGE NOBLE: Thank you. Please be seated.
9 Mr. Lothrop.

10 MR. LOTHROP: Thank you.

11 ZACHARY PENNEY,

12 having been first duly sworn,

13 testified as follows:

14 DIRECT EXAMINATION

15| BY MR. LOTHROP:
16 Q. Dr. Penney, do you adopt your written prefiled
17 | direct testimony as a true and correct version of your

18 | testimony in this proceeding?

19 A. Yes, | do.
20 Q. Thank you. 1°d like to acquaint you with the
21 | council a little bit as we proceed. 1 think your

22 | qualifications are unique, In my experience, and worthy
23| of a little bit of time In your testimony. So can you
24 | please describe your educational background.

25 A. Sure. 1 did my bachelor®s degree in science at
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1| Sheldon Jackson College 1In Sitka, Alaska, which 1s a

2 | wonderful place to study salmon.

3 JUDGE NOBLE: 